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Legal Problems of Insurance Agents = 


Relationship 


Reporting to our readers this month is 
Charles IW’. Tye, of Joseph Froggatt 
Company, Newark, New Jersey. 


‘'N the December, 1953° issue of THE 
INSURANCE LAW JouRNAL I concluded a 
series of articles covering the tax problems 
of insurance agents and brokers. In view 
of the widespread interest evidenced by this 
tax series, coupled with the fact that the 
National Association of Insurance Agents 
at its fifty-seventh annual convention, in 
Washington, D. C., adopted a resolution in 
recognition of the pressing need for con- 
tinuing study of the various legal and prac- 
tical aspects of insurance agency operations, 
it seems appropriate and timely to prepare 
a series of articles covering such legal and 
practical problems. This is the first in such 
series. It is my hope that this series will 
be helpful to agents, brokers and their at- 
torneys in general, and, more specifically, 
will aid the executive staff of the N. A. I. A. 
in the studies they will be making this year. 


Legal Status 


What is the legal status or relationship 
of an agent to the company he represents 
and what legal responsibility does he have 


to his client—the insured? 

The word “agent,” as applied to an insur- 
ance agent, is probably a literal misnomer 
insofar as the law of agency applies. Es- 
sentially, an insurance agent is an inde- 
pendent contractor and neither an employee 
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nor an agent as we usually think of suc 
relationship. In fact, the agent’s status 4 
any given time is more or less dependen| 
upon the extent to which a given trans 
action has progressed. Thus, if he repre 
sents several insurance companies, he woulf 
technically be acting in his own _ behalf 
when he is merely soliciting business (sub 
ject to the liabilities resulting therefrom 
and would not an agent of thi 
company the specific trans 
action until coverage has been placed wit 
one of the companies which he represents 
At this point he becomes the agent of th 
company, and continues in such capacit} 
throughout the coverage, as a rule. Thi 
so-called “vacuum” status for a period oi 
time before coverage is placed and accepted 
by the carrier company may result in the 
imposition of personal liability to the agen! 
if he is unsuccesstul in arranging coveragt 
after he has committed himself to the client 
The law tends to impose a positive dut 
on the agent to notify his clients of the 
failure to obtain insurance coverage i 
where he has promised to do s0 
Some of the more specific problems in thi 
area will be discussed in future articles. 


become 


as respects 


cases 


In yiew of the hybrid status of an agent 
the insured is legally entitled to look to the 
agent as long as coverage has‘ not yet beet 
finally placed. The insurance company 
usually not involved nor does it have any 
responsibility at this point, although it maj 
become involved through ratification acts 0 
the agent. However, as respects matters 
within the scope of his agency (which i 
controlled by the agency contract and thé 
license issued by the regulatory officials 0 
the state where he operates) the agen 
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usally is in a fiduciary relationship to the 
company. In fact in some states, such as 
New York, both agents and brokers are 
deemed fiduciaries by statute. The agent 
should clearly understand the legal rami- 
fications of such a relationship since, by law, 
by either statute or court decision, certain 
duties and obligations are imposed on the 
agent. They include: 


(1) in some jurisdictions, such as New 
York and California (by statute), a duty 
not to commingle premium collections with 
personal funds; 

(2) a duty to account for collections and 
keep reasonably current in accounting with 
the company; 

(3) a duty to act consistent with best 
interests of the principal, and not act for 
an adverse party without consent; 

(4) a duty to keep within the scope of the 
express or implied authority of the agency 
contract in dealing with the public; 

(5) a duty to refrain from competing with 
the company on agent’s own account; 

(6) a duty to keep principal informed as 
respects proposed transactions which might 
involve it; 

(7) a duty to follow procedural instruc- 
tions promulgated by the principal. 


These are just a few of the duties imposed 
by law as a result of the legal status of a 
fiduciary. Agents should so conduct their 
affairs as to operate within the spirit of 
these duties and obligations 


“BAuthority of Agent 


The authority of the agent stems from 
two sources: First, unlike agents generally, 
an insurance agent must first be licensed 
by the state before he can act, which license 
is personal to the agent and nontransferable 
or assignable. Second, the'real or actual 
authority is set forth in the agency contract 
Minto which he enters with the insurance 
company. Certain implied authority results 
from entering into the contract, the extent 
to which is dependent upon the judicial law 
of the particular state which licenses the 
fagent to do business. This is especially 
Boertinent where the question of binding 
authority comes up. In this regard, it has 
‘been generally held that binding authority 
@s implied as respects certain coverages— 
such as fire—even though that power is not 
expressly granted. 
iaduct over a period of time may be sufficient 
to bind the company under the rules of ap- 


Also, a course of con- 
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THIS Issue 


| Civilian rehabilitation was originally 


IN BRIEF 


the child of workmen’s compensation 
and the relationship between the two 
has long been evident. President 
Eisenhower’s health message to Con- 
gress gives impetus to an expanded 
program under state auspices. 
and many other facts are brought out 
by Herman and Anne Somers in their 
article at page 71. 


These 


While there has been much discus- 
sion of the legal effect of the celebrated 
South-Eastern Underwriters case, some 
of the economic effects of this decision 
have not received voluminous treat- 
ment. Whereas agents’ commissions 
had been fixed by conferences of pri- 
vate such conferences now 
run the risk of being labeled “price 
fixing combinations.” See Mr. Stel- 
zer’s article at page 86. 


insurers, 


For an exploration of all ramifications 
of that unclear phrase ‘‘caused by ac- 
cident,” see Mr. Majka’s study’ at 
page 91. 

a 





Why 

not use experience under the Dram 

Shop Law, which places a ceiling on 

the amount of 

problems arising with recoveries on 

automobile policies? See page 101. 
° 


Here’s an interesting question: 


recoveries, to solve 


Various aspects of underwriting prob- 
lems are treated in this issue: “Medi- 
cal Aspects of Accident and Health 
Underwriting” (page 103), “Claim 
Problems in Relation to Underwrit- 
ing Surgery” (page 107), “Group Cov- 
Less Than Twenty-Five 
109) and “Health In- 
Older Citizens” 


erages on 
Lives” (page 
surance for 
(page 113). 


Our 


parent authority. Some of the refinements 
in this area of the relationship will be treated 
in subsequent articles. 

In this connection, the courts have tended 
to distinguish between exceeding authority, 
and exceeding the coverages normally pro- 
vided by the policies of insurance of the 
particular insurance company. In other 
words, the rules of apparent authority might 
cover the first breach, but not the second 
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situation. Whether estoppel or passive ac- 
quiescence would control this situation will 
depend upon many factors, as well as the 
law of the particular state. It is my ob- 
servation from a review of the court deci- 
sions that, in a situation where authority is 
exceeded as respects specific coverage in the 
policy, the company will receive more sym- 
pathetic treatment than it would in the case 
of a mere technical breach of authority, such 
as binding a risk which the company might 
not otherwise choose to insure. Since one 
of the most important powers of the agent 
is the binding power, it would be my recom- 
mendation that such authorization not be 
left to chance but be specifically set forth in 
the agency contract. 

Most agency contracts are now more or 
less standardized, and contain certain 
sentials. Of necessity, there would have to 
be certain special provisions included where 
the company is a mutual or reciprocal rather 
than a company. Also, some com- 
panies write only specialty lines, and the 
agency contract for such companies would 
usually be tailor-made to cover the special 
problems of such companies and their 


es- 


stock 


agents. 

The essentials of the customary 
contract include, in addition to the 
preliminary recitals, the following: 


agency 
routine 


General and specific powers of the agent. 
—Clauses should cover the terms of the 
appointment, scope of authority to act for 
and solicit business on behalf of the com- 
pany, scope of binding authority, and specific 
power to delegate authority, such as the ap- 
pointment of duly licensed subagents and 
solicitors where permitted by the applicable 
state law. 


Schedule of commissions.—These clauses 
should list the applicable scale of commis- 
sions by lines of business, and if there is to 
be a contingent commission arrangement 
such can be included in this part of the con- 
tract, although more often than not such an 
arrangement is handled by a separate con- 
tract. Contingent arrangements are geared 
to the profitableness of the business pro- 
duced by the agency, the most important 
factor of which is the loss and expense 
ratio. Usually, such agreements are based 
on a three-year span, and deficits are re- 
flected on a carry-over basis, with a deficit 
year dropping out every three years. 

Return commissions.—A clause should be 
included to cover the obligation of the agent 


to return commissions on term business 
where cancellation or termination occurs 
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prior to the expiration period of the policy 
Internally, an agent should carry a resery 
to provide for such a contingency, whic 
reserve is measured by the agent’s exper 
ence as respects premature cancellations an 
terminations. 


Ownership of expirations—The claus 
covering this part of the contract should b 
very carefully drawn in view of recent liti 
gation (to be discussed in later articles) a 
to ownership of expirations (being the cus 
tomer lists of potential renewals). Th 
usual clause provides: “In the event of ter 
mination of this agreement, the Agent hay. 
ing promptly accounted for and paid ove 
premiums for which he may be liable, th 
Agent’s records, usé and control of expira! 
tions shall remain the property of the Agen 
and be left in his undisputed possession.” |} 
should be noted that if the agent has out 
standing balances due the company on? 
so-called over-due then, depending 
upon the circumstances of the terminatior 
(usually insolvency is involved), the com 
pany has a right to acquire the expirations 
Obviously, the expirations are a most valu 
able property right and, accordingly, the 
agent should attempt to protect his right 
to them. 


basis, 


Financial settlement with the company— 
This clause should cover the financial ac 
counting arrangement between the agen 
and the company. In this regard, it is 
important to the agent and the company 
that the accounts be kept current, since 
accounts over 90 days due are deemed to be 
nonadmitted assets from a company stand. 
péint under regulations of the state super 
visory authorities. 


Agency expenses.—Usually the agent is 
responsible for his own expenses, and shoul 
not incur expenses on behalf of the company 
unless authorized to do so. Expenses 
however, of the special agents which service 
the agents are borne by the company sinet 
such people are usually employees of the 
company. 


Company supplies.—As a rule, all supplies 
furnished to the agent continue to belong 


to the company. The following type o 
clause is frequently used: “Any policy 
forms, maps, map corrections and _ other 
like Company supplies furnished to the 
agent by the Company shall always remait 
the property of the Company and shall be 
returned to the Company or its representa 
tives promptly on demand.” This is a most 
valuable right retained by the compan) 


(Continued on page 143 
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Three-Pronged Interest 
Seen in Federal Legislation 


Interest of the insurance industry in fed- 
eral legislation focuses this month on health 
insurance, social and taxes. All 
three have been subjects of Presidential 
proposals, and legislation affecting them 
either has already been introduced or is in 
preparation. 


security 


In a special message to Congress on 
January 18, the President proposed federal 
reinsurance of private and nonprofit health 
insurance organizations to provide broader 
health insurance coverege for the American 
public. The plan would call for the assumption 
by the federal government of the special addi- 
tional risks involved in providing the broader 
protection. Such a plan had _ previously 
been the subject of legislation introduced 
by Chairman Wolverton of the House Com- 
mittee on Interstate and Foreign Commerce. 
His bill, H. R. 6949, would, however, only 
provide reinsurance of contracts made by 
nonprofit health service organizations. Under 
the terms of the measure, the Health Serv- 
ice Reinsurance Corporation would be liable 
for two thirds of individual claims in excess 
of $1,000 per year. For this it would receive 
2 per cent of the total premiums 
(without deductions) collected by the in- 
sured organizations. 


gross 


While the Wolverton proposal does not 
call for reinsurance of policies issued by 
private organizations, the committee chair- 
man said, following the reading of the 
President’s message, that the Department 
of Health, Education, and Welfare is pre- 
paring bills to carry out the Presidential 
proposals. 

Social security interest centers around 
H. R. 7199, which was introduced by Chair- 
man Reed of the House Ways and Means 


What the Legislators Are Doing 
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Committee on January 14, concurrent with 
the delivery of the President’s social secu- 
rity message. Changes envisioned in the old 
age and survivors insurance law would in- 
clude the expansion of coverage to between 
ten and 11 million more individuals; the 
increase of benefits through the raising of 
the earnings base from the present $3,600 
to $4,200 per year and the raising of the 
maximum family benefit from $168.75 to 
$190 per month; and the provision for an 
annual rather than a monthly limitation on 
The 
proposed new limit on earnings of benefi- 
ciaries would be $1,000 per year rather than 
$75 per month. This represents a prospec- 
tive $100 a year in the total 
permitted amount of outside earnings; but, 
more important, the beneficiary could earn 
any amount during a particular month with- 
out retirement benefit for that 
month so long as his total earnings for the 
year did not exceed $1,000. For every $80 
earned above the $1,000 limitation, however, 
the beneficiary (and any dependent drawing 
benefits based on his record) would be 
docked one month’s benefits. 


the outside earnings of beneficiaries. 


increase of 


losing his 


Tax experts of the insurance industry are 
focusing their attention on the activities of 
the House Ways and Means Committee, 
which began holding hearings on January 13 
to consider revision of the Internal Revenue 
Code. Matters of insurance interest which 
have been “tentatively” agreed upon for in- 
clusion in the “Revenue Revision Bill for 
1954” include a new method for taxing 
annuities and the provision of tax-free in- 
terest on life insurance proceeds paid in 
installments. 

Under a new method for taxing annuities 
to replace the present 3 per cent rule, the 
annual exclusion from gross income will 
equal the amount the annuitant paid for the 
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annuity, divided by his life expectancy. For 
example: An annuitant with an annual 
annuity payment of $1,200, who has paid in 
$10,900, and whose life expectancy is ten 
years, will have an annual exclusion of 
$1,090, and a taxable amount each year of 
$110. Annuities under a plan where the 
employee contributes would not be taxed 
under the life-expectancy rule if the amounts 
payable to the employee in the first three 
years equal or exceed his cost for the annu- 
ity. In such cases, the entire annuity pay- 
ments will be excluded until they total the 
employee’s cost for the annuity. In the 
case of lump sums received as a result of 
cashing an annuity, endowment, or life in- 
surance contract by the insured, the tax 
would be spread over a three-year period. 


Interest received on life insurance funds 
left with the insurance company and incor- 
porated in installment payments is to be 
taxable in the case of life insurance funds 
in excess of $50,000. No such tax liability 
would apply to any insurance payable in a 
lump sum on the date of the death of the 
imsured or to interest paid on the first 
$50,000 of life insurance proceeds paid in 
installments. The $50,000 limit applies to 
each beneficiary, not to each policy. This 
amendment is designed to close a loophole 
used by insurance companies under the 
present law. In this connection, it has been 
pointed out that, by using the installment 
plan, insurance companies have the use of 
policy funds by paving the beneficiary inter- 
est, and that they have sold large insurance 
policies by citing the tax-free angle. The 
effective date of the new provision was de- 
scribed as January 1, 1954, without further 
details. 


Compulsory Insurance 
Battle Looms in New York 


The opening bell has sounded in round 
two of the New York fight over how to deal 
with the problem posed by financially ir- 
responsible motorists. Leading from one 
corner are the interests headed by Governor 
Dewey, which want passage of an uncom- 
promising compulsory insurance law. Their 
initial efforts to secure the passage of such 
a law were defeated in 1953. Opposing this 
group is the insurance industry, which argues 
that the compulsory measure solves no 
problems. From this industry group, vari- 
ous segments have come forward with a 
substitute measure—a “voluntary” plan to 
protect insured motorists. Measures advo- 
cated by both groups, as well as other 
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proposed solutions to the problem, are thé 
subjects of hearings being conducted by th 
Joint Legislative Committee on Unsatisfiel 
Judgment Act and Compulsory Insurance, 


The Dewey-sponsored bill has been intro. 
duced as S. B. 146 and A. B. 200. 
provide a new Article 6-A of the vehick 
and traffic law and would renumber thé 
present article, Aiticie 6-B. New Artick 
6-A would require a car owner to present 
evidence of ability to respond in damages 
to the extent of $10,000/20,000 for bodily 
injury and $5,000 for property damage wher 
he registers his automobile and would re 
quire the coverage to be maintained cor 
tinuously during the period of registration 


The measure sponsored by the insurance 
interests as an answer to the compulson 
insurance proposal would set up a systen 
of voluntary insurance against the hazards 
of the financially irresponsible driver. | 
has been introduced as S. B. 625 and A. B 
832. Under the bill, there would be set wy 
a Motor Vehicle Claim and Judgment Insur 
ance Corporation. This would be a privat 
corporation to which all motor vehicle lia 
bility insurers admitted to do -business woul 
belong. Insurance would be sold to pres 
ently insured protect then 
against financial loss resulting from coll: 
sion with an uninsured driver. The insur 
ance would be provided through the member 
companies and would be in the form either 
of an endorsement to a regular liability policy 
or of a separate policy. 


motorists to 


The corporatior 
could settle claims brought against the un 
insured motorist or defend him in a dam 
age suit. Settlements or judgments agains! 
the uninsured motorist would be paid by 
the corporation-out of earnings or, where 
these were insufficient, from funds obtaine 
by assessments against member companies 
The uninsured motorist would become in: 
debted to the corporation for settlements 
and judgments, and his driving and license 
privileges would be suspended until th 
debt, plus interest, was repaid. 


Bills in Two States Would 
Prorate Negligence Damages 


sills introduced in two state legislatures 
would bar contributory negligence as a com 
plete defense in negligence suits. Three bill 
are involved: H. B. 71 in Arizona and H. B 
56 and S. B. 1164 in Michigan. Damages 
allowed would be prorated with the amount 
of the negligence of the plaintiff. Where 
the negligence of both parties to the suit is 
equal, no damages will be allowed. 
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Rehabilitation 


and Workmen’s Compensation 


By HERMAN M. SOMERS and ANNE R. SOMERS 


This article is an adaptation of a 
chapter of the authors’ forthcoming 
book entitled The Theory and Prac- 
tice of Workmen’s Compensation, 
which will be published this coming 
summer by John Wiley & Sons, Inc. 


ODERN SCIENCE has wrought a 
k miracle during the past three decades: 
The technical means to human rehabilita- 
tion have been discovered. Bodies. appar- 
ently incapacitated for further useful work 
can be reconstructed and retrained to take 
their places again in production and in 
self-esteem. Whether approached with hu- 
mane regard for the value of the humblest 
individual or through concern with the 
productivity of the American economy, the 
literature of rehabilitation offers an exciting 
and encouraging wealth of illustration of 
the potential triumph of human intelligence 
over physical handicap. 

Full utilization of our technical capacity 
to defeat the economic waste of unutilized 
manpower and the personal tragedy of 
functionless lives wait, however, upon the 
development of economic and social policies 
which will break through age-old barriers 
of inertia and prejudice against the physi- 
cally handicapped, as well as some more 


1President’s Committee on Employment of 
the Physically Handicapped, Minutes of the 


Rehabilitation 


recent barriers of institutionalized interests 
and fears. 

In the struggle to bring the full advan- 
tages of rehabilitation to the occupationally 
disabled, the role of workmen’s compensa- 
tion has become a source of wide conten- 
tion. Long looked to as the program with 
primary responsibility for protecting the 
welfare of injured workers, it is now often 
accused of being one of the institutional 
barriers to rehabilitation. On fhe other 
hand, many of its own leaders insist that 
workmen’s compensation accepts rehabilita- 
tion as an essential and integral part of the 
compensation process. 


Dr. Alexander Aitken, chairman of the 
Subcommittee on Industrial Relations ot 
the American College of Surgeons, and 
medical director of the Liberty Mutual Re- 
habilitation Center in Boston, said recently: 


“ 


. we have developed a complicated, 
legalistic, time-consuming system of cash 
awards, a which often interrupts 
continuous medical care, interferes with the 
procurement of the best medical care, delays, 
if not prohibits rehabilitation services, and 
completely disregards vocational training 

a system which at the present time 
is too apt to leave the injured worker with 
a sum of money which he spends, but with 
a disability which he keeps.” ’ 


system 


Fall Meeting, September, 1953, United States 
Department of Labor, p. 23. 
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This is a startling indictment of a move- 
ment which was originally a major stimulus 
to our national rehabilitation programs. 
Indeed, the compensation administrators, at 
their 1952 annual meeting, endorsed the 
following proposition: “Rehabilitation is the 
end. result of the compensation process. 
If we, as compensation administrators, fail 
to realize this important fundamental, and 
are satisfied merely to sit back and dole 
out to the injured workman a certain per- 
centage of his wage, according to our vari- 
ous laws, then the entire compensation 
process becomes archaic and outmoded.” * 

Clearly, there is no disagreement over 
the central importance of rehabilitation. 
The disagreement arises out of conflicting 
appraisals of the existing operational pro- 
cedures in both workmen’s compensation 
and rehabilitation, what they should be, and 
who should do what. 


At present the rehabilitation movement 
presents workmen’s compensation with both 
golden opportunity and serious threat. The 
compensation movement can make of itself 
a pathway and a means to rehabilitation 
of the occupationally disabled. This could 
mean the regeneration of a program grown 
somnolent with age and whose function 
has narrowed as the nation become 
blanketed with other and more compre- 
hensive social security programs, public and 
private. If, on the other hand, workmen’s 
compensation fails to assume a vigorous 
role in rehabilitation and this still small but 
popular program for salvaging lives and 
skills moves on without it, a major justifica- 
tion for workmen’s compensation as an in- 
dependent program will diminish and _ it 
may well be replaced or reorganized. 


has 


The purpose of this article is to appraise 
the major developments in rehabilitation in 
the United States and to analyze some of 
the perplexing problems in the relation of 
these two important programs. 


Modern Miracle 


Dr. Henry H. Kessler, director of the 


and a 
following 


Rehabilitation 
tells the 


for 


field, 


Kessler Institute 
pioneer in this 
story: 

“TIn 1944] a young miner with a broken 
back and a spinal cord injury, causing a 
paraplegia, was referred to us for rehabilita- 
tion. He had also had such extensive bed 
sores that the treating doctors thought it 
would be desirable and wise to amputate 


2 International Association of Industrial Acci- 
dent Boards and Commissions, Report of Medi- 
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Mr. Somers is professor and chait 
man of the department of politic; 
science at Haverford College. M 
Somers was formerly an economis 
with the United States Departme 
of Labor and is the author of sever 
studies in labor relations. 


both legs. So, both legs were amputatei 
but he still had bed sores over the sacrun| 
the lower parts of the back, and hips, anf 
stones in both ureters. Two unsuccessfi 
attempts were made to drain the stone 
and he was left with a draining fistula from 
the abdomen through the bladder to thé 
outside. In that condition, he was referred 
to us for rehabilitation. A hopeless case! 
So it would seem. 


“Yet today that man has had the stone 
removed, and the fistula has healed. Th 
ulcers have healed. He walks with artificia 
limbs and crutches; and he is operating hii 
own restaurant in Virginia.” 


Dr. Howard A. Rusk, tireless crusade 
for rehabilitation and director of the Ip 
stitute of Physical Medicine and Rehabilita 
tion at New York University-Bellevui 
Medical Center, tells the story of a gir 
who had been a commercial artist. She 


came to the institute with a broken neck§ 


and legs. Nol 
being able to push, she could not us 
crutches. She could not flex her finger 
enough to hold a paint brush. However 
at the end of seven months of rehabilita 
tion she could raise her hands to her face 
To enable her to paint again the institute 
designed for her a special soft-leather glove 
made holes in it and put the brush in the 
holes. She could paint almost as well a 
before she was hurt. Then, through the 
assistance of the JOB (Just One Break 
Committee, which Dr. Rusk helped to or 
ganize together with Orin Lehman, Bernari 
Baruch and a number of other prominent 
businessmen, homework was secured for 
the girl with an interior decorator and 3 
textile manufacturer. The girl with th 
broken neck, and her father, became the 
support of an impoverished family of five 


paralyzed in both arms 


These are not peculiar or exceptiona 
Books could be filled with hearten 


ing illustrations of actual achievements which 


cases. 


cal Committee, in United States Bureau @ 
Labor Standards Bulletin 167, p. 83. 
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show that in an important sense a man may 
have more than one life on this earth. 


Two discoveries have had profound and 
positive effects upon the theory and prac- 
tice of rehabilitation as well as upon the 
prospects of re-employment for the re- 
habilitated. The first is the realization of 
reserve structure and function with which 
human beings are endowed. It is now 
known, for example, that a man can get 
along not only without most of his limbs, 
but with only one lung, one kidney, without 
a stomach, and without a large part of his 
intestines.” Second, industrial engineers 
have discovered that most people utilize 
only about 25 per cent of their total physi- 
cal resources in their work. 


The vast new knowledge of orthopedic 
@surgery acquired in two world wars, the 
remarkable prosthetic appliances which are 
being designed, the development of re- 
habilitation centers where all the relevant 
skills—medical, pyscho-social, counseling and 
vocational training—are co-ordinated in 
‘Bterms of the patient’s needs, have demon- 
strated that the techniques are now available 
for complete or substantial rehabilitation and 
productive re-employment of injured workers. 


Dimensions of the Problem 


Licking the rehabilitation problem is, in 
many ways, like the labors of Sisyphus. 
Every medical advance, while contributing 
to the storehouse of rehabilitation tech- 
niques, also increases the size of the prob- 
lem. Until recently, official estimates of 
the total number of civilians who could 
profit from rehabilitation were frequently 
inordinately low. Thirty years ago there 
were few, if any, who could foresee that 
(@paraplegics could be taught to walk and 
work again, that a boy without arms could 
play the piano, or that a girl with a broken 
neck could support her family. Each of 
these advances has pushed back the hori- 
zons of “feasibility.” So has the discovery 
Bthat patients, bed-ridden from chronic dis- 
Bease for years and suffering from what 
Dr. Rusk calls “the de-conditioning effects 
"of prolonged bed-rest,”’ could be rehabili- 
tated into self-supporting workers. 


The rehabilitation movement is greatly 
indebted to the war disabled. 


Medical science has increased the size of 
the rehabilitation problem in still other 
ways. By saving the lives of many who 
would formerly have died of diseases or 
conditions such as poliomyelitis, diabetes 
and paraplegia, it has swollen the ranks of 
those who must learn to live with a dis- 
ability. The increase in life span to an 
average of 69 years has increased the num- 
ber and proportion of aged, many of whom 
need rehabilitation as an aid to adjusting 
their lives to the limitations of advanced 
age. 

Estimates of disability in the United 
States now run as high as 23 to 28 million, 
of whom 1% to 2 million need rehabilitation 
services in order to enter or return to em- 
ployment. Some 250,000 are added each 
year to the ranks of the latter group.* 


Classification of disabled.—The disabled 
are classified by the Office of Vocational 
Rehabilitation (OVR) according to source 
of disability—chronic disease, congenital 
condition, or accident. Of the civilian dis- 
abled it is estimated that 88 per cent of 
all cases which could benefit from rehabili- 
tation are the result of chronic disease, 
2 per cent are caused by congenital con- 
ditions, 5 per cent are occupational injur- 
ies and 5 per cent are nonoccupational 
injuries. 

The rehabilitation movement is greatly 
indebted to the war disabled, for it was 
their plight and the effective pressure of 
the veterans’ organizations which obtained 
the first national rehabilitation program 
after World War I and which stimulated 
the rapid medical advances during and after 
World War II. However, the, civilian 
disabled far outnumber disabled veterans. 
There were 20,500 amputations among serv- 
icemen during World War II, but over 
120,000 amputations among civilians during 
the same period. Approximately 1,500 were 
blinded while in military service during 





= *Henry H. Kessler, M. D., Principles and 
Practices of Rehabilitation (Philadelphia, Lea & 
Febiger, 1950), p. 26. 

i *No complete survey of the extent of dis- 
ability in this country has ever been made. 


‘BEstimates are based on sample studies such 


as the National Health Survey of 1935-1936, 
the Federal Security Agency-Census Bureau 
surveys of 1949 and 1950 and Selective Service 
records. For adjustment of such estimates to 


Rehabilitation 


those capable of rehabilitation see 81st Cong., 


2d Sess., Subcommittee of the Committee on 
Labor and Public Welfare, Vocational Rehabili- 
tation of the Physically Handicapped. Hearings 
on S. 1066, etc., May, 1950, pp. 155-156; also, 
United States Office of Defense Mobilization, 
Task Force on the Handicapped, Report to the 
Chairman of the Manpower Policy Committee, 
Washington, 1952, pp. 3-4. 

5 Hearings on S, 1066, ete., pp. 156-157. 
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World War II, but 60,000 civilians lost 
their sight during that period. Some 265,000 
men were permanently disabled as a result 
of combat injuries, but 1,250,000 civilians 
were permanently disabled by disease and 
accidents during the corresponding four 
years. 

Definition :of rehabilitation —‘Rehabilita- 
tion” means many things to many people. 
Rehabilitation-minded doctors now speak 
of it as the third phase of medical care— 
prevention, surgery or definitive medicine, 
and rehabilitation or aftercare. In the field 
of occupational disability, with which we 
are here primarily concerned, it is one of 
the three basic elements of a_ balanced 
program—prevention, compensation and 
rehabilitation. 

The popularity of the word and the lack 
of precise or uniformly accepted definition 
confusion and have increased the 
difficulty of evaluating current programs. 
Perhaps the most widely used definition 
says rehabilitation “is the restoration of the 
handicapped to the fullest physical, mental, 
social, vocational, and economic usefulness 
of which they are capable.” E 

Public Law 113 (Seventy-eighth Con- 
gress), the basic instrument of the present 
federal-state civilian rehabilitation program, 
says (Section 10) it means “any services 
necessary to render a disabled individual fit 
to engage in a remunerative occupation.” 


The distinction 


cause 


between the two defini- 
tions is considerable. The latter is unneces- 
sarily rigorous for many purposes. But for 
a discussion concerned primarily with in- 
jured workers, who cannot be considered 
“rehabilitated” until they are again pre- 
pared to earn a living, it is more suitable 
and; in general, this is the meaning intended 
in this article. 


Federal-State 
Rehabilitation Program 


There have been, since the end of World 
War I, two separate public rehabilitation 
programs im the United States, one for 
veterans and one for civilians. Efforts to 
combine them, in 1918 and again in 1943, 
were defeated by spokesmen for the vet- 
erans. The civilian program was estab- 
lished in 1920 as a federal-state enterprise 
with actual operation in the hands of state 
boards of vocational education and agencies 


~¢ Howard A. Rusk and Eugene S. Taylor, 
“Rehabilitation,’’ The Annals, January, 1951, 
p. 140. 
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for the blind. The role of the federal goy 
ernment was limited to disbursement 4 
small grants-in-aid and the setting of mini 
mum standards for states which acceptel 
the conditions of the grants. 


Appropriations were very small and th 
program severely limited so that during it 
first 15 years an average of only 5,000 per 
sons were rehabilitated annually. 
1935, when vocational rehabilitation was in, 
cluded in the federal Social Security Ad 
and some additional funds became avail: 
able, the number increased. But until pas 
sage of the Barden-LaFollette amendments 
to the Vocational Rehabilitation Act in 
1943 (Public Law 113, Seventy-eighth Con- 
gress) only 210,000 had been rehabilitate 
during the 24 years of the program’s existence 


Until 1943 the program was limited t 
vocational counseling and training, provi 
sion of prosthetic appliances, and’ place 
ment. Cases requiring surgical or medical 
assistance could not be touched. The gen- 
eral approach was one of “training around’ 
the disability rather than attempting t 
eliminate or reduce it through medical pro- 
cedures. Such restrictions not only limited 
the potential rehabilitants but also pre- 
vented the practice of rehabilitation from 
gaining sufficient stature to become an ac- 
cepted part of medical practice. 


The Barden-LaFollette Act of 1943 freed 
the civilian program from many of these 
limitations. Henceforth, broadly expanded 
types of services became available: medical 
surgical, psychiatric and hospital services, 
prosthetic appliances, vocational training, 
maintenance and transportation, tools, equip- 
ment and licenses, and counseling. The 
client pays nothing for his basic medical 
examination, medical and vocational diag- 
nosis, guidance, training and placement. To 
the extent that he is financially able, he is 
expected to pay for all other services. 


The state administering agencies pur- 
chase these services from existing facilities 
—public or private. As a rule, they do not 
attempt to provide the services directly ot 
to equip any one agency, believing that by 
spreading their purchasing, a general ex- 
pansion of community rehabilitation facili- 
ties is encouraged. (Exceptions are the 
famous Woodrow Wilson Rehabilitation 
Center at Fishersville, Virginia, ‘operated 
by the Virginia Division of Vocational. Re 
habilitation, and a small center in. Des 
Moines.) Vocational training is purchased 
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EISENHOWER ON REHABILITATION 


“There are no statistics to portray the 
full depth and meaning in human terms 
of the rehabilitation program, but clearly 
it is a program that builds a stronger 
America. 


“We should provide for a progressive 
expansion of our rehabilitation resources, 
and we should act now so that a sound 
foundation may be established in 1955. 
My forthcoming budget message will re- 
flect this objective. Our goal in 1955 is 
to restore 70,000 disabled persons to pro- 
ductive lives. Our goal for 1956 
should be 100,000 rehabilitated persons, 
or 40,000 persons more than those restored 
in 1953. 3y 1959, with gradually 
increasing State participation to the point 
of equal sharing with the Federal Gov- 


from colleges and universities, public and 
private vocational schools, and others. In 
the absence of appropriate facilities, special 
provisions have been established for on-the- 
job training of disabled persons under con- 
ditions comparable to apprenticeship. 


Medical care is purchased from general 
practitioners, specialists, clinics and hospi- 
tals. Payment for services is made on the 
basis of a schedule of maximum fees, worked 
out between the state agency, its profes- 
sional advisory committee and the state 
medical association. Clients have free 
choice of physician and hospital from among 
those available who meet the state’s standards. 


However, Congress placed strict limits on 
the availability of medical services. To 
qualify for free treatment an applicant must 
meet all the following conditions: (1) He 
must be of working age; (2) his disability 
must be a substantial handicap to employ- 
ment; (3) his condition must be relatively 
static, such as an amputation, paralysis or 
a fixed deformity (acute illnesses and 
emergency cases. are ineligible); (4) his 
condition. must be amenable to treatment; 
(5) he must be unable to pay for the treat- 
ment; and (6) the service can be provided 
solely fer the purpose of preparing the in- 
dividual for employment. 


It was, of course, necessary to establish 
some boundary between rehabilitation and 
general medical care, and the real or fancied 
intrusion of “socialized medicine” is always 
atender issue. However, by preventing the 
beginning of rehabilitation during the early 


Rehabilitation 


ernment, we should reach the goal of 
200,000 rehabilitated persons each year. 


“A program of grants should be under: 
taken to provide, under State auspices, 
specialized training for the professional 
personnel necessary to carry out the ex- 
panded program and to foster that re- 
search which will advance our knowledge 
of the ways of overcoming handicapping 
conditions. We should also provide 
clinical facilities for rehabilitative services 
: In addition, we should encourage 
State and local initiative in the develop- 
ment of community rehabilitation centers 
and special workshops for the disabled.” 
—From President Eisenhower’s Health 
Message to Congress, January 18, 1954. 


or acute stage of disablement and requiring 
delay until the condition had become static, 
rehabilitation is made more difficult and 
costly in many cases. Despite such limita- 
tions, Public Law 113 has been hailed by 
rehabilitation doctors as “one of the most 
significant events in American medicine.” 


Federal funds were substantially increased 
after the amendments. States are now re- 
imbursed for administrative costs and for 
all expenses of vocational guidance and 
placement. The costs of medical services, 
travel and maintenance, tools and training 
supplies are shared by the states and the 
federal government on a 50-50 basis. By 
1952, total program costs were $32 million, 
of which the federal share was $21.5 million. 


The original federal-state structure re- 
mained, with operating responsibility in the 
hands of 52 state and territorial boards of 
vocational education, each with a division 
of vocational rehabilitation, and 36 state 
agencies for the blind. The federal Office 
of Vocational Rehabilitation (OVR) was 
increased in status within the Federal Se- 
curity Agency (now the Department of 
Health, Education, and Welfare) and 
emancipated from the Office of Education 
where it had been located. 


Under the expanded law and operating 
in the generally favorable climate of the 
forties, the new program rehabilitated, from 
1944 to 1952, almost 500,000, an average of 
about 52,000 a year. In 1951 a peak of 
66,193 was reached, after which a slow de- 
cline began to appear, due primarily to the 
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rising cost of services purchased by the 
state agencies. Thus the national-rehabilita- 
tion program is now placing in productive 
work each year about one fourth of the 
rehabilitable who join the ranks of the dis- 
abled each year. Since the program’s in- 
ception 33 years ago, nearly 700,000 civilians— 
one third to one half of the current esti- 
mated backlog—have been rehabilitated. 
Public Law 113 has resulted in expansion and 
rapid improvement, but clearly the results 
are still far from adequate to meet the 
demand. 


Congressional bills to expand the federal 
program and enlarge the scope of OVR 
activities are numerous and recurrent. The 
President’s 1954 State of the Union Mes- 
sage promised legislative proposals for ex- 
pansion of the program, which appeared 
likely to obtain continued bipartisan sup- 
port. However, there is considerable, thouzh 
probably minority, sentiment as expressed 
by the Secretary of Health, Education, and 
Welfare, that expansion of the program 
would require the states to pay an increased 
proportion of the costs. 


Other federal agencies concerned with the 
civilian handicapped include the Children’s Bu- 
reau of the Social Security Administration, 
which administers grants to state crippled chil- 
dren’s agencies for services to needy chil- 
dren with such conditions as poliomyelitis, 
rheumatic fever and cerebral palsy; the 
United States Employment Service, with its 
national system of state employment serv- 
ices which provide counseling, testing and 
selective placement for the handicapped; 
the United States Civil Service Commission, 
which establishes employment standards 
and helps place the disabled in federal jobs; 
and the President’s Committee on National 
Employ the Physically Handicapped Week, 
which conducts a year-round educational 
and informational program. 


Nonfederal Programs 


' 

The federal-state program has established 
a national framework for rehabilitation 
policy; its $32 million, scattered through- 
out all the states, has made rehabilitation 
a reality in many places where nothing 
would have been done otherwise. But the 
limits of the program are apparent, espe- 
cially with regard to the medical phases of 
the process, that is, the more serious cases. 


Even the inadequate sums available can 
not be effectively utilized unless there is 
concomitant increase in the availability ¢ 
physical medicine and medical rehabilitatiog 
facilities which the program can purchase 


Rehabilitation centers.—Fortunately, ther 
has been some increase in this field sineg 
World War II. Perhaps the most signif. 
cant development has been the rapid growt 
of “agencies and programs loosely calle 
rehabilitation centers.”" While the concep) 
of the rehabilitation center antedates the 
war, the great majority of those now i 
existence—the two current directories lis 
about 40—were started since 1940, and nine 
since 1950. The big impetus came from 
observation of the remarkable results ob 
tained through comprehensive rehabilitatior 
services for those treated in military hospi- 
tals during the war. It was accelerated by 
the Baruch report of 1946 which outlined 3 
plan for a “Community Rehabilitation Sery- 
ice and Center.” 


Existing centers vary widely in sponsor 
ship, capacity, financing, facilities and em: 
phasis. Several are located in and operate 
by hospitals and medical schools. An ex 
ample of this type is the New York Re 
habilitation Hospital at Haverstraw, ownel 
and operated by the State of New York 
Two of the hospital-affiliated centers—the 
Institute of Physical Medicine and Re 
habilitation, which is part of the New York 
University-Bellevue Medical Center, ani 
the New York Institute for Crippled and 
Disabled, affiliated with Columbia-Presby- 
terian Medical Center—carry on extensive 
teaching and research in addition to treat: 
ment, and have exercised decisive leader- 
ship throughout the whole field. 


Another group, the majority, are com 
munity centers, serving primarily the are 
in which they are located. Most of these 
have facilities for out-patients only. They 
are typically supported by state and _ local 
affiliates of the National Society for Crip- 
pled Children and Adults, community chests 
or other local philanthropic organizations 


Workmen’s compensation agencies spor: 
centers in four states—Rhode Island, 
Washington, Oregon and Ohio—and it 
Puerto Rico. A private compensation cart- 
rier, Liberty Mutual Insurance Company 
operates two. 


sor 


The Liberty Mutual program—tThe firs 
of these centers was set up in Boston in 





7 Henry Redkey, Rehabilitation Centers in the 
U. 8. (Chicago, National Society for Crippled 
Children and Adults, 1953), p. 1. This survey, 
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jointly sponsored with the Office of Vocational 


Rehabilitation, provides detailed 
on the leading centers. 


information 
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1943 under the medical direction of Dr. 
Alexander Aitken. Confined to employees 
of the company’s compensation insurance 
policyholders who are referred by their 
physicians, it admitted during its first nine 
years 2,230 cases. Of those who completed 
treatment, 67 per cent were restored to some 
ability to work.® 


Patients have been brought to the Boston 
center from all parts of the country. The 
center itself is operated on an out-patient 
basis, but serious cases are placed in local 
hospitals and ambulatory cases are housed 
nearby. Demands on the program grew to 
the point that in 1950 a second center was 
opened in Chicago. In addition, the com- 
pany engages part-time services of leading 
physicians in more than 20 of the largest 
industrial cities to make specific studies of 
serious disablement cases and to recom- 
mend what might be done to rehabilitate 
them through local facilities of specialized 
surgery, community centers or vocational 
rehabilitation. One or two other private 
carriers have begun to move in this direc- 
tion. A number are now purchasing re- 
habilitation services from hospital and 
community centers. 

Other programs.—Private organizations rep- 
resenting various categories of the dis- 
abled have multiplied rapidly during the 
past two decades. The majority, including 
the American Heart Association, the Amer- 
ican Cancer Society and the Arthritis and 
Rheumatism Foundation, concentrate on re- 
search, prevention and education. A few others, 
including the National Foundation for In- 
fantile Paralysis and the National Tuberculosis 
Association, do a vital but limited amount 
of rehabilitation in their own fields. 

An organization which occupies a unique 
position in this field is the American Fed- 
eration of the Physically Handicapped. Claim- 
ing to speak with the authentic voice of the 
disabled, including some of the leaders of 
American political and civic life, and attack- 
ing all vestiges of charity in programs for 
the disabled, it has played a highly useful 
role in dramatizing the great residual ability 
and vitality in. America’s disabled citizens. 
It has emphasized constantly the theme of 


“help us so that we can help our country, 


rather than “help us because we need help. 


8’ Stanwood L. Hanson, ‘‘Liberty Mutual’s Re- 
habilitation Program,’’ unpublished paper pre- 
sented at the company’s fortieth anniversary 
(Boston, June 11, 1952), p. 2. For a dramatic 
account of an individual Liberty Mutual case, 
see Richard Carter, ‘‘Long Road Back,’’ Life 
magazine, December 7, 1953, p. 97. 
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The AFPH is active politically. It was 
the author of National Employ the Physi- 
cally Handicapped Week and is currently 
working for expansion of the federal-state 
program. It holds national conferences on 
placement of the handicapped. Its major 
current project is the establishment of a $4 
million Institute for Human Engineering 
in Florida where the handicapped may be 
treated, trained, vocationally guided and 
led to productive employment. 


In 1948, the Welfare and Rehabilitation 
Fund of the United Mine Workers under- 
took, under the direction of Dr. Warren 
F. Draper, an ambitious program of reha- 
bilitation of the most severely disabled 
miners including paraplegics, double ampu- 
tees, severe arthritics, victims of multiple 
sclerosis and other neuromuscular diseases. 
In the absence of adequate local facilities, 
they were sent to the Kessler Institute in 
New Jersey, to the New York University 
Institute, to Fishersville, to George Wash- 
ington Hospital in Washington, D. C. and 
to the Kabat-Kaiser clinics. By June, 1952, 
over 1,200 had been hospitalized. 


Kenneth Pohlmann, rehabilitation con- 
sultant to the UMWA fund, reports some 
of the results.” By January, 1952, 738 of 
this group had been discharged from the 
centers. Six months later, 60 had died, some 
had to be rehospitalized, but 600, or over 
81 per cent, were still in discharged status. 
Of the latter, 31 per cent could walk without 
any appliance or help, over half could walk 
with one or more appliances, and 18 per 
cent could not walk but maintained the 
self-care they had been taught at the special 
centers; 169 were employed, over 20 per 
cent back in coal mining, and 30 per cent 
in other industries; 32 per cent were self- 
employed. The estimated total annual in- 
come of this group was $338,000. Their 
average age was 41 and their average num- 
ber of dependents 3.2. 

In addition to this admirable achievement 
with the most serious cases, the fund now 
provides rehabilitation for the much greater 
number of miners who, while unable to 
work, do not require such highly specialized 
The fund’s ten area medical off- 
provide, by contract with hospitals 
closer to the mining areas, hospitalization, 
medical care and physical restoration. Ar- 


services. 


ces 


® “Rehabilitation of the Severely Disabled: 
UMWA Welfare and Retirement Fund Experi- 
ence,’’ Americon Journal of Public Health, 
April, 1953, pp. 445-451. 





rangements have been made with the fed- 
eral-state rehabilitation program to provide 
vocational education and job placement for 
this larger group. Local “conference clinics,” 
a special device for evaluation of the dis- 
abled in terms of the type of rehabilitation 
needed, were developed in cooperation with 
state rehabilitation and welfare agencies and 
local employment offices. 


in 1951, a special training project was set 
up in cooperation with the Pennsylvania 
Rehabilitation Bureau for miners whose re- 
employment was proving most difficult. At 
the Williamsport (Pennsylvania) Technical 
Institute, the latter are put through a 30- 
day period of special vocational training. Of 
this whole program Dr. Kessler has said: 
“The United Mine Workers came into the 
field, and not only have they completed a 
definite service, but they have made the 
entire country their beneficiaries.” ” 


The rapid spread of groups interested in 
rehabilitation and the increase in the num- 
ber of centers is highly encouraging. None- 
theless, total available facilities, public and 
private, remain sparse and highly inade- 
quate. There are still less than a dozen 
comprehensive centers in the United States. 
The OVR Directory of Rehabilitation Centers 
(March, 1953) lists only 15 with any in-pa- 
tient facilities, and the latter had a total 
capacity of less than 1,100. Most of these 
have long waiting lists. Furthermore, they 
are generally concentrated in a few com- 
munities and many entire states have no 
facilities whatever for medical rehabilitation. 
Even so important an industrial and mining 
state as Pennsylvania has no rehabilitation 
center with medical facilities. All serious 
cases handled by the Pennsylvania Bureau 
of Rehabilitation or the United Mine Workers 
must be sent out of the state. 


Other badly needed resources include 
curative and sheltered workshops, adjust- 
ment centers for the blind, research facili- 
ties, hospital rehabilitation extensions and, 
perhaps the greatest need of all, physicians 
and other personnel specialized in physical 
medicine and rehabilitation. These inade- 
quacies severely limit the opportunity for 
rehabilitation of the great majority of our 
disabled and go a long way to explain the 
hesitancy of many workers and compensa- 
tion officials to place more reliance on the 
ability of the new program to deliver. 


Economics of Rehabilitation 


Rehabilitation is expensive. It has become 
steadily more so as the process has been 
expanded to include more surgery and 
medical care, as the costs of medical care 
have increased sharply, and as the scope 
of, rehabilitation has been extended to ip 
clude new categories of serious cases. The 
average cost per case in the federal-state 
program in 1951 was $457. The average 
cost to Liberty Mutual in 1951 was $4802 
For serious cases this figure rises steeply 
The average cost of rehabilitating 26 para- 
plegics was about $8,500 per case. Despite 
such costs, the evidence is that, aside from 
humanitarian considerations, the justifica- 
tion for rehabilitation is its economic value, 
For the industrially injured, at least in some 
states, the costs of failure to rehabilitate are 
a great deal higher than the expenses of 
rehabilitation. 


Under workmen’s compensation.—In 36 
jurisdictions, medical benefits under work- 
men’s compensation are unlimited, except 
for occupational diseases in a few states, 
In ‘some permanent total cases, this may 
include the cost of an attendant if neces- 
sary. Under such circumstances, the effect 
of rising medical costs on the carrier's 
losses are very great. In the case of a 


bilateral amputee, Liberty Mutual estimated J 


that, without rehabilitation, the medical costs 
alone would have amounted to $30,800. His 
rehabilitation cost the company $2,641, an 
estimated saving of $28,159.% Similar say- 
ings have accrued to the company from re- 
habilitation of 26 paraplegics. For a total 
rehabilitation cost of $223,089, the company 
estimates that it realized a net saving of 
$1,222,911, most of it from medical costs. 


Obviously, no such incentive would exist § 


if many of the compensation laws had not 
placed a high premium on life and health 
and made disability very expensive. 
Rehabilitation v. relief—A spokesman 
for the United Mine Workers estimates 
that if the 169 paraplegics and other severely 
disabled miners who were rehabilitated and 
returned to productive employment by June, 
1952, had remained helpless cripples, their 
workmen’s compensation benefits exhausted, 
most of them would have spent the rest 
of their lives on relief. Considering their 


dependents and life expectancy, the probable 





” National Conference on Workmen's Com- 
pensation and Rehabilitation, Proceedings, 1950, 
United States Bureau of Labor Standards Bulle- 
tin 122, p. 85. i. 

"™ Hanson, article cited at footnote 8. 
includes room and board. 
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This 


2% J. C. Aveni, Assistant Manager, Boston Re 
habilitation Center, interview, August 3, 1952. 
This saving does not affect the estimated $20,000 
still to. be paid this man as scheduled disability 
compensation regardless of’ rehabilitation. 
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cost of maintaining them on relief was 
estimated at $13,000 to $36,400 per family. 
For the entire group it could have been as 
high as $6,151,600. This potential cost to 
society, which was avoided, was contrasted 
with the $6,812,458 which the 169 were 
expected to earn on the basis of actual cur- 
rent earnings after the rehabilitation pro- 
gram had made them self-supporting.” 


The addition in 1950 of aid to the per- 
manently and totally disabled to the public 
assistance categories under the Social Se- 
curity Act has also made clearer the costs 
of supporting the disabled. The Bureau of 
Public Assistance reports that in Septem- 
ber, 1953, over 187,000 persons in this cate- 
gory were receiving benefits at an annual 
rate of $118 million, an average of over 
$631 each.” 

Even as it authorized assistance for this 
group, Congress recognized that the need 
could be reduced through rehabilitation. 
The conference report on the 1950 legisla- 
tion stated: “ it is believed that the 
State public assistance agencies will work 
even more closely than ever before with 
State rehabilitation agencies in developing 
policies which will assure that every in- 
dividual for whom vocational rehabilitation 
is feasible will have an opportunity to be 
rehabilitated. To the extent that such ef- 
forts are successful, the rolls 
will be lowered.” 


assistance 


Additional public economies could be 
achieved by reducing the ranks of those 
receiving assistance through aid to depend- 
ent children and aid to the blind. It is re- 
ported that about one fourth of the 600,000 
families receiving aid-to-dependent-chil- 
dren funds in December, 1951, were on the 
rolls due to the disability of the parent 
S or guardian. About one fourth of the 97,000 
blind persons receiving aid in December, 
1951, could, as a result of rehabilitation, 
become partially or wholly self-supporting.” 
An increasing proportion of rehabilitants is 
coming from relief rolls. In 1951, one out 
of eight federal-state rehabilitants had been 
on relief; in 1952, the proportion was one 
out of five. 

It has been demonstrated that with re- 
habilitation such persons can be taken off 
telief and restored to productive employ- 
ment. For example, the Secretary of Labor 


% Article cited at footnote 9, at pp. 448, 451. 


14 Social 
p. 31. 

% Cited in .President’s Committee on~- the 
Health Needs of the Nation, Building America’s 
Health, Vol. II, 1953, p. 30. , 


Security Bulletin, December, 1953, 
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and Industry of Pennsylvania reported that 
691 disabled persons who in 1951 drew over 
three quarters of a million dollars in relief 
grants were rehabilitated in 1952 and were 
then earning at the rate of over $1.4 mil- 
lion a year. 


Similar successes have been recorded in 
connection with the veterans program, where 
veterans with service-connected disabilities 
are entitled to lifetime medical care if neces- 
sary. Dr. Rusk is of the opinion that at a 
per-patient hospitalization cost of $12 a 
day, the rehabilitation of 120 veterans saved 
the federal government, and eventually the 
taxpayer, over $1,125,000. 


The extravagance of frugality—The Of- 
fice of Vocational Rehabilitation, in attempt- 
ing to indicate the constructive economics 
of rehabilitation, has stressed three facts: 
(1) the contrast between the one-time ex- 
penditure of $457 per case and the much 
higher annual costs of maintaining a dis- 
abled person on relief; (2) the increase in 
the national income as a result of employ- 
ment of the rehabilitated (the earnings of 
the 66,000 who were rehabilitated through 
the federal-state program in 1951 increased 
from $16 million before ‘rehabilitation to 
$116 million afterwards, a substantial gain 
to the nation’s economy as well as to the 
individual families); and (3) the increase 
in tax receipts of the federal government 
as a result of the productive employment 
of the rehabilitated. It is said that for 
every dollar spent by the federal govern- 
ment on rehabilitation, the average reha- 
bilitated worker will pay $10 in federal 
income taxes.” 


Such comparisons have not proved as 
effective in influencing national policy as 
might be expected. To date, the principal 
factor which has influenced liberalization 
and expansion of national policy toward 
the handicapped has been manpower short- 
age, usually resulting from war or defense 
production. The two major advances in 
rehabilitation legislation and techniques came 
as. a result of the two world wars. After 
demobilization, many of the handicapped 
who had been employed were released. 
Again, after the invasion of Korea, the 
nation turned to its reservoir of 1% to 2 
million handicapped as a potential source 
of manpower. In the spring of 1951 the 


1% This assumes an average rehabilitant of 31 
with a normal expectation of 34 years of work- 
life ahead. The calculations assume that he is 
employed 85 per cent of this time and maintains 
his initial, post-rehabilitation rate of earnings. 
(Office of Vocational Rehabilitation, Brass Tacks, 
1949, pp. 18-19.) 
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Office of Defense Mobilization set up a spe- 
cial task force to develop a program for 
rehabilitation, training and utilization of 
this reservoir. Its report, published in 
January, 1952, contained an ambitious but 
practical plan for integration and expansion 
of all current efforts toward rehabilitation, 
from the local community to the national 
level. But as the urgency of manpower 
requirements slackened off in 1952 and 
1953, interest again dwindled. 

Except during periods of conspicuous 
manpower shortage and, in a few instances, 
in the field of compensation, the sound eco- 
nomics of rehabilitation does not appear 
to have had much effect on public policy. 
The value of human resources is not yet 
widely understood. The psychology of the 
“limited market” still prevails with anti- 
quated undertones of the Malthusian fallacy 
that labor must normally be a_ surplus 
commodity. When frugality is practiced in 
connection with the maintenance of the na- 
tion’s basic resource—manpower—the result 
is likely to be a highly extravagant waste 
of men and wealth. 


Workmen's Compensation- 
Rehabilitation Relationship 


Civilian rehabilitation was originally the 
child of workmen’s compensation. The posi- 
tive social and economic relationship be- 
tween the two has long been evident. 
During the Congressional debate on the 
first civilian rehabilitation law, the main 
pressure for action came from spokesmen 
for industrial workers, with support from 
social-work groups. 

Nine of the 12 states that passed 
vocational rehabilitation laws before the fed- 
eral government acted restricted their bene- 
fits to industrial victims, although three of 
the best, those of New Jersey, New York 
and Illinois, permitted general application. 
The federal law, when enacted, provided 
general civilian application, but special at- 
tention was given to the industrial worker 
by an injunction that the state vocational 
education boards must cooperate closely 
with the state compensation agencies to 
obtain federal funds. 


Lack of co-ordination.—In spite of this 
preachment and apparent interdependence, 
relations between the two programs in most 
states has not been notably close. Rehabili- 

1% Unpublished statement, March 14, 1950, fur- 


nished to authors by OVR. 
1% Dr. Rusk, letter to authors, May 4, 1953. 
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tation still reaches an inadequate proportigy 
of the industrially injured, including com 
pensation recipients, who could profit from 
it. A joint. statement developed by th 
United States Department of Labor ani 
OVR in 1950 estimates that at least on 
tenth of the two million injured annually on 
the job need medical: rehabilitation, whi 
some 12,000 of the permanently disabled 
need full rehabilitation—medical, vocational 
and placement—to assist them in returning 
to work. But the federal-state program is 
currently rehabilitating only about half oj 
the latter group and reaches a very smal 
percentage of the former.” 


A good part of this failure can be attrib- 
uted to inadequate appropriations by Cor 
gress and state legislatures. There is 
however, considerable evidence that com- 
pensation and vocational rehabilitation of 
ficials do not see eye-to-eye regarding the 
best use of available funds, and are no 
working in close co-ordination. 


Some compensation people 
the OVR program, still under control 0 
vocational education in the states, gives 
preference to young people with congenital 
or chronic diseases who are easier to train 
as opposed to older industrial workers 
many of whom have little formal educa- 
tion, and who frequently present difficull 
and expensive surgical problems. Friends 
of the rehabilitation agencies reply: “It 
has largely been a matter in the past oi 
their spending smaller sums of money on 
larger numbers of patients since they did 
not have sufficient funds to purchase the 
necessary services for these severely dis 
abled patients.” The actual median age 
of those rehabilitated through the federal- 
state program in 1952 was 33. 


allege that 


Rehabilitation officials offer a counter- 
accusation that workmen’s compensation 
agencies are not referring or adequately 
encouraging, through their administrative 
procedures, the industrially injured to seek 
rehabilitation. “It is significant that of the 
3,700 cases involving compensable work 
injuries referred to State rehabilitation agen- 
cies only 1,600 were referred by work- 
men’s compensation agencies or insurance 
carriers. The other 2,100 reached rehabili- 
tation agencies through other sources ot 
after compensation benefits were exhausted.”” 
Failure to make effective referral from work 
men’s compensation to rehabilitation is espe 
cially conspicuous where lump-sum payments 


#G. L. Belsley in United States Bureau of 
Labor Standards Bulletin 122, p. 73. 
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are readily allowed and in cases involving 
prolonged litigation. 

All concerned agree that early referral is 
essential for effective rehabilitation at rea- 
sonable cost, but the timing of compensa- 
tion agency referrals has been remarkedly 
lethargic: The average time lag between 
date of injury and referral for those re- 
ferred by a compensation body and rehabili- 
tated in 1951 was seven years, as compared 
to an average of 6.4 months at the Liberty 
Mutual center. Such delay represents loss 
of productive labor as well as 
waste in medical expenses, and renders 
infinitely more difficult, if not impossible, 
the job of rehabilitation. 


of years 


The lack of co-ordination sometimes takes 
on the appearance of jurisdictional conflict. 
In 1950-1951, the International Association 
~ Industrial Accident Boards and Com- 
missions (IAIABC) and the States’ Voca- 
tional Rehabilitation Council, composed of 
the 87 state rehabilitation agencies or com- 
missions for the blind, undertook at the 
instance of the latter to find some mutually 
acceptable basis for cooperative action. The 
1951 report of the IAIABC rehabilitation 
committee on this issue reveals part of the 
character of impasse: 

“The ultimate goal for which this organi- 
zation of compensation boards should strive 
in the field of rehabilitation is that all of 
these activities for the care, cure, mainte- 
nance, and restoration to work of the 
injured employees should be under the di- 
rect control and supervision of the work- 
men’s compensation agency from the day of 
injury until the worker is gainfully employed 
in the occupation for which he is best 
fitted. your committee urges better 
and closer cooperation between the com- 
pensation agencies and the rehabilitation 
agencies, without, however, ‘surrendering 
any of the direct control and supervision 
over the restoration of the injured workers 
through physical rehabilitation.” ” 

In the absence of rehabilitation units and 
facilities attached to the compensation agency, 
which is now generally the case, this type 
of position would appear to create a virtual 
stalemate between the two groups. 

There are, of course, exceptions to the 
tule. Some states do report 
ordination through such devices as the com- 


close co- 


pensation agency referring all requests for 
lump-sum settlements to the rehabilitation 
service for investigation and recommenda- 
tion (Wisconsin), or referral at the time of 
the injury rather than waiting for the 
time of the award itself (North Carolina).” 
\bout one third of the compensation laws 
provide some additional assistance to reha- 
bilitants, usually in the form of a $10-$20 
weekly maintenance allowance. 


Some basic difficulties —It would be un- 
fair to interpret these difficulties as stem- 
ming merely from rivalries of 
bureaucratic officials. The causes of lack of 
cooperative action, for frequent irritation 
and misunderstanding, are substantive and 
substantial. Unless these inherent conflicts 
are faced forthright, rehabilitation cannot 
develop as an integral part of workmen’s 
compensation, which, in terms of present- 
day requirements, would mean a progressive 
deterioration in the adequacy and suitability 
of the entire compensation program. 


capricious 


The problem is more than a question of 
early or late referral or easy versus difficult 
cases, although both of these are signifi- 
cant symptoms. Two of the basic problems 
are inherent in the present OVR program. 
First, since it can accept cases only when 
the disability has become fixed or static, the 
broad type of rehabilitation program car- 
ried on so successfully in Ontario and Puerto 
Rico and, on a limited scale, by the Liberty 
Mutual Insurance Company, is automati- 
cally ruled out. By setting an arbitrary 
line between medical care during the acute 
stages of an injury—during which the later 
need for rehabilitation might well be pre- 
vented or minimized—and rehabilitation after 
the disability has become fixed, the whole 
made more difficult for the 
worker, more expensive for the employer 
and society, and far more complicated for 
the rehabilitation specialists. It also tends 
to diminish in the minds of compensation offi- 
cials the imperative need for early referral. 


process is 


Second, the means test required for the 
medical aspects of the OVR program ap- 
pears to be a substantial deterrent to many 
injured workers who, rightly or wrongly, 
believe that they are confronted with a 
choice between attempting to maximize 
their legal claim to needed cash benefits 
which they regard as a “right” or giving up 





* United States Bureau of Labor Standards 
Bulletin 156, p. 159. A similar conflict at the 
federal level annoyed the Senate subcommittee 
during 1950 hearings when the Federal Security 
Agency and the Department of Labor exhibited 
tivalry over location of the federal rehabilita- 
tion office. (See, Hearings on S. 1066, etc., 


Rehabilitation 


pp. 511 and following.) Spokesmen for poth 


agencies say this situation is now much im- 
proved. 

"1 For additional state examples of co-ordina- 
tion, and the lack of it, see United States 


Bureau of Labor Standards Bulletin 122. 
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e 
Money awards are tangible and easily 
understood; rehabilitation often ap- 
pears intangible and uncertain. 

* 


this right for the uncertain results of reha- 
bilitation “on the dole.” Compensation officials 
tend to be sympathetic to the workers’ view. 


There are also many impediments in the 
current workmen’s compensation programs. 
The current overriding emphasis on legal 
processes in workmen’s compensation with 
all its uncertainties, the long delays in- 
volved in many serious cases, the increas- 
ing resort to lump-sum settlements, and the 
poor quality of much of the medical treat- 
ment which is rarely supervised or related 
to the ultimate rehabilitation of the worker, 
all represent substantial deterrents to re- 
habilitation. To undertake rehabilitation 
while his compensation case is pending will 
often appear to the worker to jeopardize a 
maximum award, since awards are related 
to the degree of disability. The settlement 
of the legal award is also interpreted by 
most compensation officials as their pri- 
mary responsibility. 


A closely related problem is the method 
of disability rating. Benefits for specified 
permanent partial injuries are generally 
fixed by anatomical schedules, but a large 
number of injuries are not or cannot be 
scheduled. Even where a schedule does 
apply the issue is not always readily set- 
tled. Arms and legs are rarely severed as 
cleanly or simply as the schedules contem- 
plate. Aftereffects and complications, in- 
fections, neuroses and associated aches and 


pains, real or fancied, frequently raise the 


question of additional compensation, which 
may involve litigation and more postponement. 

Money awards are tangible and easily 
understood; rehabilitation often appears in- 
tangible and uncertain, and in most com- 
munities is simply nonexistent. Compensation 
officials reflect the attitude of the majority 
of workers when they insist that, in the ab- 
sence of anything like adequate rehabilita- 
tion facilities, and the uncertainties attendant 
upon them, the worker can best be pro- 
tected by assuring him his utmost legal 
rights. This is a reflection of the compensa- 
tion laws’ failure to provide, as promised, 
prompt, adequate and assured benefits. Too 
often the benefits must be fought for and 


the worker understandably feels that he 
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cannot forsake any of his weapons in th 
battle. 


As a result of such situations, compensa 
tion law and administration stand in 
ambivalent relationship to  rehabilitatioy 
Although the importance of rehabilitatic 
is widely acknowledged by compensatioj 
officials, actual compensation procedurg 
represent one of the major stumbling block 
to the goal of industrial rehabilitation. 


The question of worker incentives is 4 
thorny one. Some rehabilitation people ap 
pear to feel that adequate levels of benefit 
may conflict with incentives for rehabilita 
tion, “a crutch to impede the patients 
recovery.” This is’ a problem even mor 
frequently attributed to the veterans’ pro 
gram where it is alleged that “pensionitis 
has had a deleterious effect upon rehabili 
tation of veterans. On the othe 
side it is argued that it avails a disable 
person better to concentrate on the rehabil 
tation task before him—having been assurel 
a modicum of security for himself and hi 
family—rather than dissipating his energy 
in unproductive worries over his own and hi 
family’s maintenance in case he should fail 


Not enough is known about the entird 
problem of incentives or motivation. Theré 
is considerable evidence, however, that peo 
ple who have a minimum security shov 
greater morale and initiative toward im- 
proving their economic status than _ thosé 
totally devoid of resources. It has bee 
noted by rehabilitation experts that a grea 
deal of the cooperation essential for suc 
cessful rehabilitation depends upon. tht 
worker’s sense of security regarding pro! 
visions for his wife and family and_ the 
anticipated job outcome of the rehabilite 
tion process. Furthermore, income is no 
the sole motivation for work. For the vasi 
majority of men, a job is essential for dig 
nity, fulfillment and community status. 


some 


This is a situation where adjustment i 
needed on both sides. It appears likely that 
the view that adequate cash benefits may 
be a detriment to incentive is influenced 
by past experience with workmen’s compen: 
sation which has been excessively litigious, 
and therefore conducive to claimants t 


appear as helpless as possible. This is nog 


inescapable, nor was it ever intended to be 
the design of workmen’s compensation. On 
the other hand, the inadequacy of rehabilita 
tion facilities, the uncertainty of availa 
bility and the lack of assurance to the 
disabled that they will be provided for until 
they have been able to enter upon gainful 
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employment again, have pushed workers 
to concentrate first upon their legal rights 
to compensation. Downey pointed out many 
years ago that, “Very much that passes by 
the name of malingering is, in reality, a 
well-founded fear of forfeiting compensa- 
tion without being able to hold.a place in 
industry. Much of the reluctance mani- 
fested by industrial cripples, as by war cripples, 
to undergo retraining, is due to the maladroit 
device which rewards the victim’s zeal 
therein by cutting off his indemnity. The 
way to promote rehabilitation is not to 
penalize it.” ” 


A reconciliation is possible by strengthen- 
ing both links of the chain. Assured in- 
come maintenance is essential for injured 
workers as a legal right, as social necessity, 
and because the security it offers can, 
under proper circumstances, assist in the 
rehabilitation process. By furnishing the 
economic means to make rehabilitation effec- 
tive, compensation agencies can press the 
injured worker to an understanding and 
acceptance of his share of responsibility for 
his rehabilitation. But this is contingent 
upon the assurance of adequate rehabilita- 
tion facilities for all disabled workers, a 
matter which is largely outside the powers 
of either the compensation or the rehabilita- 
tion agencies, but which is in the hands of 
legislatures. 

The fact that the two objectives—maxi- 
mum feasible indemnity and optimum medi- 
cal care and rehabilitation—are not necessarily 
incompatible is indicated by the fact that to 
date compensation benefits have been a 
foremost stimulus to the expansion of reha- 
bilitation. Just as the cost of prolonged 
indemnity payments caused a gradual ac- 
ceptance of the economy of medical benefits, 
so the rising costs of medical benefits are 
advancing the realization of the economy 
of rehabilitation. In a society like ours 
which accepts the legitimacy of man’s eter- 
nal quest for security, rehabilitation and 
employment opportunity are essential as- 
pects of the way in which it can be made 
feasible. The precise content of a solution 
is far from clear, but principle and direc- 
tion are apparent. Workmen’s compensa- 
tion must move to encompass and assure 
rehabilitation as an essential part of com- 
pensation or it risks losing not only its 
grand opportunity but its basic identity. 
The quantity of earnest negotiation now 
going on between compensation and reha- 


bilitation officials encourages the hope that 
a workable solution will be found. 


The solution does not appear to lie in any 
particular administrative structure. “Whether 
the should be directly provided 
by the workmen’s compensation board or 
purchased from community centers is not 
the basic’ issue.” The Canadians operate 
a system of unified administration of com- 
pensation and rehabilitation. In England 
an integrated rehabilitation program is ad- 
ministered by the Ministry of Labour, 
while the industrial injuries system is adminis- 
tered by the Ministry of National Insurance. 
Both appear to be operating satisfactorily. 
It is not primarily a matter of structure but 
the provisions and attitudes which lie be- 
hind it. 


services 


New Medical-Care Concept 
in Occupational Disability 


The implications of the rehabilitation move- 
ment are wide-ranging, offering a challenge 
to many past practices and social arrange- 
ments. This may be one of the reasons why 
some people are suspicious and even balk 
at it. This is especially true in the medical 
field. By creating a new concept of “total 
medical care” and by placing a premium on 
“multi-disciplined” analysis and action, it 
removes the doctor from his accustomed 
niche of relative isolation and obliges him 
to work cooperatively with many other 
restorative elements in the community—so- 
cial workers, psychologists, vocational edu- 
cators, employment counselors, private welfare 
agencies, government officials, employers, 
insurance companies and unions. 


The goal is no longer confined to accurate 
diagnosis and expert treatment of trauma 
or some other acute condition. The goal 
of rehabilitation is no less than the restora- 
tion of the whole man to a useful function 
in society, involving manifold skills and 
techniques. This implies as great a revolu- 
tion in medical care, medical thinking and 
training, as it does for social insurance 
legislation and techniques. The revolution 
has been under way for some time, but at 
a slow and hesitant pace. Social insurance, 
and social security generally, are moving 
away from confinement to the eleemosynary 
concept of “meeting need” toward the 
broader economic necessity and social .value 
of redeeming men and labor. Society’s 





PE. H. Downey, Workmen’s Compensation 
_ York, The Macmillan Company, 1924), p. 


Rehabilitation 


23 Jerome Pollack, ‘‘Workmen’s Compensation 
in the United States: VIII—Rehabilitation,’’ 
Monthly Labor Review, December, 1953, p. 1294. 


83 











task is being recognized as the maximiza- 
tion of effort to remove or reduce need, as 


much as meeting it when it arises. 


The urgency of getting on with this new 
and positive approach is from the 
statistics of increasing proportions of dis- 


clear 


abled and aged in our society, an annual 
increment with which present rehabilita- 
tion resources are in a constantly losing 
race. Dr. Rusk has predicted “that if we 
do not do something about utilizing our 
individuals over 65 if we do not do 
something about providing more opportuni- 
ties for the disabled to be trained and to 
take their place in our economy, and the 
same for the chronically ill by 1980 
for every able-bodied worker in the labor 
force there will be in this category 
on each laborer’s back.” ™ 


one 


The nature of this problem requires not 
only the full cooperation of individual doc- 
tors but the exercise of leadership by the 
medical profession in extending its own so- 
cial horizons, in proportion to the magnifi- 
cent advances it made in scientific 
development. Fortunately such leadership 
appears to be emerging. What it may 
mean to workmen’s compensation and its 
relationship to rehabilitation is suggested 
by a statement of “Basic Principles for Re- 
habilitation of the Injured Worker,” pre- 
pared by a subcommittee and approved by 
the Board of Regents of the American 
College of Surgeons: ” 


has 


“1. Rehabilitation of the injured worker 
and his return to gainful employment should 
be the basic concept in an improved work- 
men’s compensation system. We recognize 
that the disabled worker wants re- 
habilitated and restored to gainful employ- 
ment. The settlement of cases on a basis 
of cash awards alone does not meet the 
continuing needs of the injured worker and 
his family. 


to be 


“2. The need for higher standards and 
broadened benefits in Workmen’s Compen- 
sation is recognized. Such standards and 
benefits should be developed against the 
background of presently known advances 
in physical restoration and vocational re- 
habilitation and adequate standards of in- 
dividual and family need. 

“3. Full utilization of all our potential 
manpower is essential to the welfare and 
strength of the country at all times. The 





disabled workers is an ece 
nomic extravagance detrimental to the we: 
fare of our country, wholly aside from th 
personal effect on the worker and his fam: 
ily. Solution of the problems of traums 
requires cooperation, and not competition 
between all interested groups and agencies 
We must therefore improve and expand al 
activities, public and private, that aid i 
rehabilitation of the disabled worker. 


discarding of 


“4. The medical profession should adop 
the concept that the responsibilities of th 
treating physician extend over the entir 
period of disability to the end that the 
patient is restored to gainful employment 
at his highest attainable skill. 


5. Rehabilitation and restoration to gain 
ful employment of the injured worker musi 
begin with first aid and continue throug! 
the period of disability. In order for 4 
physician to carry out this responsibility 
it is essential for him to recognize the 
total medical problem of the patient 1 
addition to his injury, as well as his per- 
sonal problems. The physician must bring 
to bear on these problems all the _ skills 
and disciplines that science and society can 
offer, and utilize all community resources 
which can assist him in the accomplish 
ment of these objectives.” 


Scientists can provide leadership, but 
requires the understanding an¢ 
support of politicians and administrators 


success 


This will not be achieved by mutual point-§ 


ing of fingers. A 1953 California Senat 
report, for example, states that while “com 
petently staffed agencies with the [neces 
sary] physical equipment and facilities 
are incredibly inadequate in number, 
establishment of fully qualified agencies 
by state or private financing, is presently 
impossible because of the dearth of trained 
personnel.” It further endorses the propo- 
sition that “the need for trained personnel 
and the conduct of research must precede 
the development of facilities or extensiot 
of services.” ™ 

This is an example of “passing the buck” 
which has been all too common among both 
politicians and technicians: The other fel- 
low must act first. The truth is that neither 
need wait upon the other. Advances on 


either side will stimulate action on_ the 
other. Procrastination by one means con- 
tinued delay by both. Furthermore, the 


legislature itself is not without responst- 








24 Quoted in 81st Cong., 2d Sess., S. Rept. No. 
2456, August 29, 1950, p. 4. 


2% Quoted 
Standards Bulletin 167, p. 207. 
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in United States Bureau of Labor 


26 Interim Committee on Workmen’s Comper 
sation Benefits, Report—Part Two, Sacramento, 
p. 17. 
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bility for adequacy of trained personnel. 
Without greatly increased financial support 
for the program, the necessary personnel 
will never be trained. If the United States 
Government had decided to wait to launch 
its atomic bomb project until sufficient 
nuclear physicists had been trained, the 
Manhattan Project would never have come 
into being. 


Conclusion 


Rehabilitation is a relatively new field 
socially and technically. It is not surpris- 
ing that the multifarious problems it faces 
are far from solved. Since it cuts across 
many professional and governmental pur- 
suits, it faces the enormous burden of re- 
quiring the adjustment of older, established, 


and sometimes rigid, institutions. Work- 
men’s compensation is important among 
these. Rehabilitation is one of our greatest 


hopes in meeting a basic problem in the 
conservation of human resources. Like pre- 
vention, it offers the prospect that adequate 
investment in it will reduce the cost and 
burden of occupational disability. It offers 
the possibility of expanding the adequacy 


COMPETITION v. REGULATION. 


“ 


Price contro] legislation, which was 
a war time expedient, and is 
frowned upon as a full time proposition 
for most businesses by Americans gen- 
erally. .. . Essentially, it is believed that 
the public needs protection against pos- 
sible abuses resulting from monopolies. 


was 


This is particularly true of services 
which are necessities in our modern 
world. At the same time, it is believed 


that the service being rendered by the 
regulated industry must be noncompet- 
itive to be satisfactory. In other words, 
it is thought that it would be wasteful 
of our resources to authorize two or 
more railroad right-of-ways on identical- 
ly parallel lines 
of the resultant monopoly, but they in- 
sist on public representation to protect 
them from possible abuses particularly 
insofar as rate charges are concerned. 

“Fire, inland marine, and general cas- 
ualty insurance do have competition in 
their sales, but for a parallel reason 
they fit into the pattern. There is a 
gathering of data by the companies 
jointly in each of these lines which data 


Rehabilitation 


Americans approve 


of workmen’s compensation without in- 


creasing the financial burdens. 


The strongest potential asset of the com- 
pensation program is that it can make pos- 
sible a and continuous medical 
and maintenance program for the injured 
worker leading to maximum physical ad- 
justment and a return to economic produc- 
tivity at highest capacity. This is a job 
of such conspicuous importance that a 
program which effected it efficiently would 
be hailed and unchallenged. Workmen’s 
compensation has a unique opportunity to 
achieve this goal. Such emphasis on reha- 
bilitation and on the conservation of human 
life and productive energy are major clues 
to the widely applauded success and strength 
of the Canadian systems. Conversely, the 
lack of emphasis on rehabilitation was one of 
the major indictments of the old British com- 
pensation system which led to its abolition 


cohesive 


To the extent that there is failure to take 
full advantage of the potentialities of the 
rehabilitation age, not only do we defeat 
one of the basic goals of compensation 
but we sacrifice a main source of national 


wealth—manpower. [The End] 


is resolved into rate structures upon 
which large groups of companies deter- 
mine their rates. Hence, there is only 
limited competition rate-wise. 

“Tf rate regulation came to the disabil- | 
ity insurance field, of necessity, stand- 
ardization of coverages and forms would 
accompany it. The industry could not 
possibly maintain its rate of growth 
and its rate of progress and the public 
would be harmed in that it would lose 
the advantage of progress achievable 
through competition. Also, in my judg- 
ment, the door to the socialization of 
the medical sciences would be more ac- 
cessible by those advocating such a pro- 
cedure. This would also be harmful to | 
the public—perhaps the most insidious | 
harm, if you believe as I do. The dis- 
ability insurance field is a big and im- | 
portant factor in society’s ‘big picture’. | 
It has had a tremendous growth. Those 
of you involved in this ‘big picture’ have 
accordingly a great responsibility.”— 
Robert H. Rydman, address to Ameri-_ | 
can Bar Association Convention, Boston, | 
August, 1953. 
















A NOTE ON THE 


SOUTH-EASTERN UNDERWRITERS CASE 


Economic Consequences of a Success 


> ISCUSSIONS of antitrust law in gen- 
eral, and of antitrust revision in par- 
ticular, too often give only passing attention 
to the real effectiveness of these laws, that 
is, the influence that specific suits and deci- 
sions have had on the structure and the 
economic performance of the industries in- 
volved.’ Most important decisions receive 
intensive examination immediately after they 
are announced; such examinations are of 
necessity confined to analyses of the opinions 
and predictions of probable economic con- 
sequences. 


So the Supreme Court’s decision in U. S. 
v. South-Eastern Underwriters Association? 
unleashed a flood of articles discussing its 
logic and implications.* Although nine years 
have passed, no analysis has appeared of its 
economic consequences. 


On November 20, 1942, an indictment was 
returned by a grand jury against the South- 
Eastern Underwriters Association, 27 of its 
officers and 198 of its member companies, 
charging them with a conspiracy to fix and 
maintain arbitrary and noncompetitive rates 
on fire insurance sold by them in six south- 
ern states in violation of Section 1 of the 
Sherman Act,* and with a conspiracy to 
monopolize trade and commerce in fire in- 
surance in those states in violation of Sec 
tion 2 of the act.’ In 1945, the district court 
dismissed the indictment® on the grounds 
that “The Supreme Court has repeatedly 
held ... that the business of insurance is 
not commerce, either interstate or intrastate 
....’* The government thereupon ap- 
pealed to the Supreme Court,* and secured a 
four-to-three reversal of the lower court's 
decision.” Justice Black delivered the ma- 





1 Antitrust Policies and Enforcement, a forth- 
coming study by Dr. Simon N. Whitney for the 
Twentieth Century Fund, should do much to 
remedy this defect in the literature available 
on antitrust law. 

25 Fire and Casualty Cases 19%, 322 U. S. 
533; hereinafter referred to as the S. H. U, A. 
case. 

% See, for example, 44 Columbia Law Review 
772 (1947); 57 Harvard Law Review 937 (1944); 
Nathan R. Berke, ‘‘A Legal-Economic Discussion 
of the ‘S. E. U. A.’ and ‘Polish Alliance’ Cases,”’ 
The Insurance Law Journal, July, 1944. Some 
later discussions of the case did appear, and the 
Autumn, 1950 issue of Law and Contemporary 
Problems (Vol. 15, No. 4) was devoted exclu- 
sively to articles concerning the regulation of 
insurance. Even these articles, however, made 
little effort to study the actual changes brought 
about by the S. EZ. U. A. decision. 

426 Stat. 209; 50 Stat. 693; 15 USC Sec. 1. 
“Every contract, combination in the form of 
trust or otherwise, or conspiracy in restraint 
of trade or commerce among the several States, 
or with foreign nations, is hereby declared to 
be illegal. .. .”’ 

526 Stat. 209; 15 USC Sec. 2. ‘‘Every person 
who shall monopolize, or attempt to monopolize, 
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or combine or conspire with any other person 
or persons, to monopolize any part of the 
trade or commerce among the several States, or 
with foreign nations, shall be deemed guilty 
of a misdemeanor... .” 

®U, 8. v. South-Eastern Underwriters Associa 
tion, 4 Fire and Casualty Cases 828, 51 F. Supp. 
712 (Ga., 1943). 

7 Case cited at preceding footnote, at p. 713. 
The following cases were cited as those in 
which the Supreme Court had ‘‘unequivocally 
and unambiguously’’ declared that the business 
of insurance is not commerce: Paul v. Virginia, 
8 Wall. 168; Hooper v. California, 155 U. S 
648; Noble v. Mitchell, 164 U. S. 367; New York 
Life Insurance Company v. Cravens, 178 U. §. 
389; New York Life Insurance Company v. Deer 
Lodge County, 213 U. S. 495; Bothwell v, Buck- 
bee, Mears Company, 275 U. S. 274; Western 
Live Stock v. Bureau of Revenue, 303 U. S&. 
250, 253. 

8 On direct appeal under the Criminal Appeals 
Act, 56 Stat. 271 (1942), 18 USC Sec. 682 (1946), 
amending 34 Stat. 1346 (1907). 

® The majority consisted of Justices Black, 
Douglas, Murphy and Rutledge; the minority 
consisted of Chief Justice Stone and Justices 
Frankfurter and Jackson. The fact that two 
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titrust Prosecution 


By IRWIN M. STELZER 
Teaching Fellow, 
Cornell University 


jority opinion, the general purport of which 
was that the modern-day insurance business 
is certainly interstate commerce within the 
meaning of the commerce clause, and that 
the activities of the South-Eastern Under- 
writers Association clearly fell within the 
language of the Sherman Act.” As for the 
defendants’ contention that the application 
of the antitrust laws to insurance would lead 
to destructive competition, the Court 
clared: 


de- 


“Whether competition is a good thing 
for the insurance business is not for us to 
consider. Having power to enact the Sherman 
Act, Congress did so; if exceptions are to 
be written into the Act, they must come 


911 


from the Congress, not this Court. 
(Footnote 9 continued) 

justices—Reed and Roberts—took no part in 
the consideration or decision of the case has 
led many authors to point out that the Court 
reversed a practice instituted by Chief Justice 
Marshall in 1834—that no decision on consti- 
tutional questions be delivered unless it is con- 
curred in by a majority of the whole Court. 
However, Justice Jackson explicitly accepted 
the principle that insurance is commerce, dis- 
senting on the ground that the Court, by dis- 
avowing the opposite and long-accepted legal 

“fiction,’’ threatened to ‘‘dislocate the functions 
and revenues of the states.’’ (Case cited at 
footnote 2, at p. 588.) It is interesting to com- 
pare this with Justice Jackson’s concurring 
opinion in Smith v. Allwright (64 S. Ct. 757 
(1944)): ‘‘In reaching this conclusion we are not 
unmindful of the desirability of continuity of 
decision in constitutional questions. However, 
when convinced of former error, this Court has 
never felt constrained to follow precedent.’’ 

” Case cited at footnote 2, at pp. 554-555. The 
Supreme Court did not explicitly reverse the 
decisions on which the lower court had relied. 
Those precedents had sustained the authority 
of the individual states to regulate and tax 
insurance. None of them had required the 
Court to decide whether the commerce clause 
grants to Congress the power to regulate insur- 
ance transactions stretching across state lines. 


Antitrust Prosecution 


That the states regarded the decision as 
a threat to their own regulatory authority is 
indicated by the fact that 41 of them, as 
amici curiae, petitioned the Court to grant a 
rehearing, but the petition was denied.” The 
stage was then set for Congressional inter- 
vention. On January 18, 1945, Senators 
McCarran and Ferguson introduced a meas- 
ure which, after prolonged debate™ and a 
good deal of amendment, was passed by 
both houses. On March 9, 1945, President 
Roosevelt signed the bill into law.* Public 
Law 15 granted the insurance business a 
moratorium from the application of the anti- 
trust laws (except for acts of boycott, co- 
ercion or intimidation) until January 1, 1948 
—later extended to June 30, 1948." At the 
end of the moratorium period the antitrust 
laws were to become applicable to the 
business of insurance only to the extent that 
it was not regulated by state law.” 


The thesis is apparently generally ac 
cepted that free competition of the kind 
envisaged in the Sherman Act is neither feas- 
ible nor socially desirable in the insurance 
business. Two kinds of cooperation seem 
to be required: First, rational ratemaking 
requires combining the experience of sev- 
eral insurance carriers. Insurance rates are 
made upon the assumption that the future 
will, within reasonable limits, repeat the 
past. The broader the record of past ex- 
perience, the greater the degree of accuracy 
of prognosis. Since the typical company 
lacks a sufficient volume of business to base 
its forecasts solely on its own experience, 
it Case cited at footnote 2, at p. 561. 

12 323 U. S. 811 (1944). 
1350 Congressional Record A3 359, A3 360 
(1944). See, also, Joint Hearings before Sub- 
committees of Committees on the Judiciary on 
S. 1362, H. R. 3269 and H. R. 3270, 78th Cong., 
2d Sess., Pt. 639 (1944). 

1459 Stat. 33 (1945), 15 USC Secs. 1011-1015 
(1946), as amended by 61 Stat. 448 (1947). For 
legislative history see House Legislative Calen- 
dar, 79th Cong., 1st and 2d Sess., Committee on 
the Judiciary, January 29, 1946, No. 22, p. 103. 
Congressional debate may be found in 91 Con- 
gressional Record 499-509, 1112-1122, 1470-1473, 
1548-1559 (1945). 

1 Section 3(a) states: ‘‘Until January 1, 18, 

the Sherman Act, the Clayton Act, 
‘ the Federal Trade Commission Act, 
and the Robinson-Patman Antidiscrimi- 
nation Act, shall not apply to the business of 
insurance or to acts in the conduct thereof.’’ 
Section 3(b) adds, ‘‘Nothing contained in this 
Act shall render the said Sherman Act inappli- 
cable to any agreement to boycott, coerce, or 
intimidate, or act of boycott, coercion, or 
intimidation.’’ 

16 Section 2(b) provides that upon expiration 
of the moratorium the acts cited in footnote 
15 ‘‘shall be applicable to the business of insur- 
ance to the extent that such business is not 
regulated by State law.’’ 
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it is necessary to combine the experience of 


a number of insurers.“ Second, price com- 
petition is not feasible because of the danger 
of its becoming cut-throat. Since the sta- 
bility of the companies (and the welfare of 
the insureds) depends upon an income suffi- 
cient to meet losses, cooperative ratemaking 
is necessary to avoid the rate wars which in 
the past have resulted in the failure of many 
companies and in disaster for their 
sureds.* 


as- 


Consequently, the only model laws 
ceiving consideration all accepted the neces- 
sity of continuing the operations of the 
rating bureaus that have fulfilled these two 
cooperative functions in the past. Their 
general purpose was simply to place the 
bureaus under the jurisdictién of state in- 
surance commissioners. The following features 
were incorporated into nearly all the 
state laws: All rating bureaus are required 
to file rates and forms with the proper state 
authorities. After a _ stipulated waiting 
period, these rates become effective 
bureau members. Nonbureau companies, 
too, file their rates with state commis- 
sioners. Should the commissioner find that 
the rates filed are inadequate, excessive or 
unfairly discriminatory, he can disapprove 
the filing. All filings must be statistically 
supported. Individual bureau members may 
make written application the commis- 
sioner to deviate from bureau rates, and any 
rate which meets the legislative require- 
ments is permissible.” 


re- 


of 


for 


to 


The real value to the consumer of this 
enforced shift from a regime of private col- 
lusion, in which competition had in any 
event been abandoned, to one of regulation, 
cannot be overestimated. In answer to a 
questionnaire circulated by the author to 
state regulatory officials, 21 of 28 respond- 
ents supplying usable answers replied in 
the affirmative to the question, “Have any 
rate reductions (or refusals to grant in- 
creases) resulted from the adoption of regu- 


latory statutes?’ One commissioner stated 

“KE. W. Sawyer, ‘‘Insurance as Commerce,” 
Insurance Series, Number 61 (New York, Amer- 
ican Management Association, 1945), p. 27. See, 
also, 47 Columbia Law Review 1318 (1947). 

1% John W. Magee, General Insurance (Chi- 
cago, Richard D. Irwin, Inc., 1947), pp. 19 and 
following. For discussions of the ruinous 
effects of past rate wars on various segments of 
the industry see Jules Backman, Surety Rate- 
Making. A Study of the Economics of Surety- 
ship (New York, The Surety Association of 
America, 1948), pp. 95-96 and elsewhere; Shep- 
ard B. Clough, A Century of American Life 
Insurance (New York, Columbia University 
Press, 1946); William C. McKell, ‘‘Casualty In- 
surance in 1949,’’ 10 Casualty and Surety Jour- 
nal 11 (January, 1949). 
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; FOUR. SCORE AND SEVEN YEARS 

} AGO OUR FATHERS BROUGHT FORTH 

+ ON THIS CONTINENT ANEW NATION 

i CONCEIVED # ND DEDICA- | 
i TED TO THE PRO en THAT AM. 


THESE DEAD SHALL NOT HAV 
| VAIN~THAT THIS NATION UNDER GOD 
| SHALL HAVEA NEW BIRTH OF EREEDOM~ 
| AND THAT GOVERNMENT OF THE PEOPLE 
BY THE PEOPLE POR THE PEOPLE SHALL. 
"§ NOT PERISH FROM THE. EARTH- 


in workmen’s 
been ordered; 
cases rate reductions 
due to the regulator 
power granted the Commissioner of Insur 
ance as a result of the South-Eastern Un- 
derwriters Case and Public Law 15”; a thiré 
reported that since the adoption of rate laws 
“The major fire insurance rating organ 
ization . has made several sweeping rate 
revisions, resulting in many millions 4 
dollars of premium savings annually to the 
policyholders”; a fourth cited commission- 


decreases 
rates had 
many 
affected 


that substantial 
compensation 
that 
been 


other “in 


have 


instituted reductions of $2 million as proolf 


of the effectiveness of the new rate laws. 

The results 
verified by other sources. Business Week 
reported that in June of 1949 Tennessee cut 
noncommercial fire insurance rates by 2) 
per cent, and Florida reduced rates by 10 
to 15 per cent. Shortly thereafter Alabama 
followed suit.” 


of these 


19 For a complete discussion of the provisions 
of these laws see John M. Cowee and Charles C 
Center, Federal Regulation of Insurance (Wis 
consin Commerce Reports Madison, University 
of Wisconsin, School of Commerce, Bureau of 
Business Research and Service, March, 1946) 
For discussions of legislation in states which 
did not follow 
Donovan, 
McCarran Act’’; and Franklin J. Marryott, 
‘“‘Mutual Insurance Under Rate Regulation.” 
Both appear in Law and Contemporary Prob- 
lems, Vol. 15, No. 4 (Autumn, 1950). 

*” Business Week, June 18, 1949, and July 2 
1949. 
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Not only have rates been reduced, but 
they have been made less discriminatory as 
well. Thirteen states (of the 26 supplying 
usable answers to this part of the question- 
naire) reported that adjustments of rates 
had been ordered to eliminate unfair dis- 
crimination. The complaint of large insur- 
ance purchasers that the S. £. U. A. decision 
and Public Law 15 “may wreck the insur- 
ance program of the large or interstate 
risk” indicates that adjustments often in- 
volved the elimination of discounts to large 
firms. It must be emphasized that the laws 
aim only at those discounts which cannot 


be statistically justified. 


Aside from these rate reductions and ad- 
justments, the S. E. U. A. decision brought 
about a number of long overdue changes in 
ratemaking. Improved classifications of 
fire occupancy hazards, uniform classifica- 
tions of expenses, formulae for adjusting 
rates more equitably on 
basis, and experience-rating plans for multi- 
ple location risks, have all been intro- 
duced; ” and bureaus must now permit all 
companies, even nonmembers, to subscribe 
to their rating service and make use of their 
statistical data.* Furthermore, many states 
reported that the number of independent 
rate filings, that is, deviations from bureau 
rates, has increased since the adoption of 
rate regulation. This increased competition 
between bureau members has been pointed 
to in the business press as a “very unusual” 
occurrence, and as one reason why the 
“once-placid fire-insurance business has been 
ina hubbub” since the S. E. U. A. decision.” 


a class-by-class 


Not only has the pricing performance of 
the industry apparently been improved, but 
various’ undesirable practices have been 
eliminated. To meet possible application of 
the Clayton Act, several states enacted 
legislation regulating interlocking director- 
ates and investment by insurance companies 
in the stock of other insurance companies. 
The New York Legislature, for example, 
amended its law so that interlocking di- 
rectorates and ownership by one insurer of 


stock in another would be permitted only if 
“the business of such insurers with the 
public shall not be conducted in a manner 
which substantially lessens competition gen- 
erally in the business of insurance or creates 


25 


a monopoly therein.” 


Many association practices relative to the 
appointment of agents had grown up in the 
industry during the years in which, under 
the Paul v. Virginia*® doctrine that “insur- 
ance is not commerce,” the antitrust laws 
could not be applied to it. A brief listing 
of some of these rules reveals their nature 
and purpose: 


(1) The “single counter rule” provided 
that a company could not have more than 
one agent in a specified area. 


(2) The similar “limitation of agency 
rule” provided that a company could not 
have more than an agreed-upon number of 
agents in a specified area. 


(3) The “non-intercourse rule” denied 
nonaffiliated companies the opportunity to 
reinsure their risks.” 

(4) The “in-or-out rule” prohibited a 
member agent from representing an insurer 
unless all of that insurer’s agents were 
members of the association. 


(5) The “separation rule” prevented agents 
of association members from representing a 
nonmember company. This was designed 
to force outsiders into the associations. 


These obviously coercive rules (hereto- 
fore openly promulgated and enforced), 
with their tendency to reduce freedom of 
entry, have now been either eliminated or at 
least forced under cover. In view of the 
S. E. U. A. decision and the Congressional 
prohibition of boycott, coercion and intimi- 
dation, the Executive Committee of the Na- 
tional Association of Insurance Agents 
notified all branches that it would no longer 
aid in the enforcement of these rules.” Fur- 
thermore, the Insurance. Executives Associa- 
tion withdrew company representation from 





21 Russel B. Gallagher, ‘‘The Effect of Public 


Law 15 on the Insured.’’ Insurance Series, 
Number 68 (New York, American Management 
Association, 1946). 

2 Franklin J. Marryott, article cited at foot- 
note 19, at pp. 546-547. 

%QLetter to the author from the Assistant 
Secretary of the National Bureau of Casualty 
Underwriters, October 9, 1953. 

‘Price Competition in Fire 
Business Week, May 28, 1949, p. 24. 

*5 Ch. 578, L. 1948. 

*8 Wall. 168. 


Insurance,”’ 


Antitrust Prosecution 


*7 Under the reinsurance contract the rein- 
surer assumes all or part of the liability con- 
tracted for by the first insurer. There is no 
direct relationship between the insured and the 
reinsurer. Reinsurance allows the underwriter 
to distribute risk properly. There is also 
agency reinsurance, under which the insured 
receives a single policy covering his entire 
risk, and the agent writes one or several poli- 
cies with separate companies each assuming 
part of the risk covered by the insured’s policy. 

* Charles P. Butler, ‘‘Activities of Agents 
Under the McCarran Act,’’ 15 Law and Con- 
temporary Problems 571 (Autumn, 1950). 


89 





all local agency associations which persisted 
in maintaining these rules.” 

One further effect of the S. E. U. A. de- 
cision is worth noting. Prior to the deci- 
sion, agents’ commissions—the largest single 
expense item in premium rates—were deter- 
mined by acquisition cost conferences. 
These conferences were private combina- 
tions of insurers designed to fix maximum 
commissions in order to prevent interinsurer 
competition in the form of extra induce- 
ments to agents to increase their volume. 
After the S. E. U. A. case the Attorney 
General of New York State stated that 
there could be little doubt that “private 
combinations so intimately concerned with 
the price structure are held to be illegal 
per se (U. S. v. Socony Vacuum Oil Co., 310 
U. S. 150, 221-223). ‘Price fixing, reason- 
able or unreasonable’ is banned (U. S. v. 
Bausch and Lomb Co., 321 U. S. 707, 720). 
The rule is applied to agreements fixing 
elements of ‘the ultimate price, such as 


SCALES OF JUSTICE 


agents’ and brokers’ commissions (Suga 
Institute, Inc. v.2U. S., 297 U.S. 553). 
Consequently, these conferences were dis 
solved, and collusive determination of max: 
mum commissions was abandoned.” Whether 
or not restraints of this character continu 
below the surface, there seems little roon 
for doubt that with their loss of open ac 
ceptance and enforcement, and the impos 
tion of at least formal hostile government? 
scrutiny, their effectiveness has diminished 

In summary we can say that applicatior 
of the antitrust laws to the business of in. 


surance, made possible by the Court’s deci-§ 


sion in the S. E. U, A. case, has probabl 
had a real effect on both the performance 
and the practices of the insurance industry 
One regulatory official informed the author 
that, because of the S. E. U. A. decision 
“change is the order of the day.”™ There 
can be little doubt that the changes wrought 
are benefiting the public. [The End] 





“It [the erroneous public attitude to- 
ward medical insurance] sometimes 
works out like a story Knute Rockne 
used to teil: 

“In the olden days there was a farmer 
who usec to just barely scratch a living 
out of the soil near South Bend. He’d 
swap what he grew with a local store- 
keeper for provisions he needed. One 
day after some years, the storekeeper 
collared the farmer when he came in to 
barter. 


“The merchant said, ‘We’ve been do- 
ing business for a long time. But this 
is the end.’ 

“The farmer asked why. 

“*Because,’ the storekeeper said, ‘you 
have short weighed me. The five pounds 
of potatoes you brought only weighed 
four pounds.’ 


“*That’s odd,’ the farmer said. ‘As 
you know I’m.a.poor man and I can’t 
afford a regular scale. Maybe that ac- 
counts for it. But it couldn’t be too far 
wrong, because I always take the five 


* Letter to the author from Raymond Harris, 
Deputy Superintendent and Counsel, State of 
New York Insurance Department, September 
18, 1953. 

30 Letter from Attorney General Nathaniel L. 
Goldstein to Robert E. Dineen, Superintendent 
of Insurance, New York. From a report of 
the New York State Joint Legislative Com- 
mittee on Insurance Rates and Regulation, 
1949, p. 29. 
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pounds 
ance it 


of sugar you trade me and bal- 
against my potatoes.’ 

“A more realistic approach to the 
whole insurance matter would involve 
re-education so that people would ex- 
pect a budget for those costs of ill health 
they could reasonably take care of with- 
out disastrous effects to their current 
standard of living. 

“The insurance companies that are be- 
ing shortweighted on the matter of 
malingering, over-use and abuse are in 
the position of the farmer. 


“er 


[he whole matter eventually affects 
the policyholder when his eyes are final- 
ly opened and the costs of a major 
medical procedure are thrust upon him. 
“Perhaps I have labored these exam- 
ples too far. But call the cooperation 
and the teamwork what you will, the 
important thing is the interdependence.” 
—Dr. W. H. Scoins, chief medical di- 
rector, Lincoln National Life Insurance 
Company, address to Medical Economics 
Forum, Peoria, Illinois, December 3. 


31 Raymond Harris, letter cited at footnote 29. 


See, also, Charles P. Butler, article cited at 
footnote 28, at p. 572; and report of the New 
York State Joint Legislative Committee on In 
surance Rates and Regulation, 1948, pp. 20-21. 
® Letter to the author from Richard N. 
Wear, Insurance Rating Supervisor, State of 
Rhode Island, Department of Business Regula- 
tion, Insurance Section, October 15, 1953. 
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Caused by Accident 


By JOHN MAJKA 


To interpret the meaning of “caused by accident,” Mr. 


Majka explores the available case material and studies 


what the underwriter and the etymologist have to say 


REPONDERANT among the standard 

indemnifying forms of comprehensive 
and public liability policies are those which 
circumscribe their coverage to liability of 
the insured for bodily injury or property 
damage which is “caused by accident.” The 
restriction was manifested by the deter- 
minate design of the drawer, and in our 
endeavors to interpret the meaning of the 
phrase it behooves us to explore the “under- 
writing intent,” a much-quoted expression 
within insurance circles which is analogous 
in use to “legislative intent.” Investigation 
into this aspect reveals that certain hazards 
or exposures are uninsurable; that they are 
a calculated “business risk.” This point 
was amply illustrated by Mr. J. O. Honey- 
well on November 15, 1951, in an address 
entitled “Liability’s Little Liabilities” be- 
fore the Maryland Association of Insurance 
Agents: 

“By ‘business risks’ I mean those inse- 
curities inherent in the business itself, where 
resulting losses are properly borne by the 
insured out of his capital or surplus or the 
profit of the enterprise. For example, we 
all agree that it would be inappropriate to 
afford insurance that would guarantee that 
a profit will ensue from some business ven- 
ture, or that an experiment will be success- 
ful, or that the insured knows his own 
business. No premium can be designed to 
measure these types of perils, for, in effect, 
the insurer would become a partner in the 
enterprise and entitled to a fair share of the 
profits if all goes well, rather than a premi- 
um for the obligation to pay off if the 
venture fails. 

“First, let’s consider the provision that 
the damage must be ‘caused by accident’. 
The substitution of the word ‘occurrence’ 
for the word ‘accident’, which underwriters 


Caused by Accident 


readily agree to for bodily injury liability, 
leads into many difficulties when applied to 
property damage liability. 

“The word ‘accident’ has generally been 
construed to mean a sudden, unexpected and 
undesigned event, identifiable as to time and 
place. Each of these connotations of the 
word plays a definite part in defining the scope 
of coverage for property damage liability. 

“Let’s explore the suddenness aspect. 
Take the element of suddenness away and 
immediately there are picked up many 
business hazards that are not contemplated 
in the normal property damage risk or 
provided for in the standard rate. For 
example, a manufacturer’s process might 
involve the discharge of fumes or odors 
that deteriorate surrounding property. Per- 
haps the nuisance is continued with the 
knowledge of the harm that is being done. 
Shall we make it possible for the manufac- 
turer to buy insurance against such damage 
—insurance that he certainly will want if 
it will be cheaper than adopting proper 
control methods? Insurance seems out of 
place for such a calculated business risk. 


“Or what of the failure of a product to 
accomplish its intended purpose in the event 
there has been no accident in the sense that 
there has been no sudden occurrence? 
While the failure of a brake to hold, or the 
explosion of a defective blow torch, is clearly 
an accident because there is a sudden oc- 
currence making it a recognized form of 
product property damage cover, all cases 
are not so simple. For example, suppose a 
manufacturer claims that his product will 
prevent rust or be impervious to termites, 
or a contractor guarantees that his installa- 
tion will heat to a required degree. Surely, 
property damage insurance should not pick 
up the liability which might be incurred 
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Mr. Majka is a home office casualty 


claims supervisor for the Fire Asso- 


ciation of Philadelphia. 


because the representations made for the 
product are not fulfilled. It is the word 
‘accident’ that prevents the coverage from 
applying because the loss in such cases has 
not happened suddenly. 


“The unexpected and undesigned aspect of 
the word ‘accident’ is to eliminate what have 
been termed ‘deliberate torts’, such as libel, 
false arrest, discrimination, etc. It must be 
remembered that injury to one’s reputation, 
privacy, credit, etc. is damage to one’s 
property in that it is injury to a property 
right. If insurance against such peril is to 
be afforded, it should be done objectively 
by a specific form of cover and not included 
basically in the standard form. 


“Nowhere in the standard form is liability 
limited to tangible property, and without the 
control exercised by the word ‘accident’, the 
occurrence might well be the infringement 
of a patent or a copyright. Perhaps this 
is a proper subject of insurance under some 
circumstances, but certainly it is not a 
basic hazard contemplated by the regular 
property damage cover.” 


It is most apparent that Mr. Honeywell’s 
résumé of underwriting rationale and intent 
is informative and analytical and germane 
to our topic. Any attempt to further ampli- 
fy this facet would be superfluous. Let us 
now proceed with the legal research at 
hand. 


In our study of the applicable law, we 
have endeavored to divorce ourselves, as far 
as practicable, of the numerous decisions 
resulting from workmen’s compensation 
statutes, accident and health insurance, vari- 
ous marine coverages and those cases having 
to do with intended assault and battery. 
Our scrutiny into the cases is channelized 
to the casualty field where the specific poli- 
cies-embracing the aforementioned restric- 
tive phrase “caused by accident” are illustrated, 
and we place particular emphasis on the 
necessary unity between cause and effect 
and the influence of time and space. 


Before delving into singular jurisdic 
tions in our pursuit of the scope of this sub 
ject, let us first make certain extraction 
from the dictionaries where they are citef 
repeatedly in the cases and as they apply t 
our problem. 

Webster’s New International Dictionary’ 
tells us that an “accident” is a “befalling 
an event that takes place without one’s for: 
sight or expectation, an undesigned, suddep 
and unexpected event.’ (Italics supplied.) 


Bouvier’s Law Dictionary’ is less explici 
for our purpose and merely defines it a 
“an event which, under the circumstances 
is unusual and unexpected.” Now that 
we have seen what the underwriter and 
etymologist have to say, it is well that we 
proceed with the available case material. 


Exploration into the applicable law ref 


veals that the State of New York enjoy 
the distinction of embracing the plurality 
of decisions. In the case of Jackson v. Em 
ployers’ Liability Assurance Corporation ® the 
insured landlord had negligently failed t 
provide sufficient heat over a period of two 
months. A tenant of tender years, wh 
had been ill for approximately one montl 
of that time, died because of the “. . . un 
heated, cold, damp, unsafe, and unhealthfu 
condition.” It was held that the landlord 


could not recover upon his policy as there§ 


was no accident; there was no sudden, un- 
expected event identifiable in time and space 
Borrowing from Jeffreyes v. Charles H 
Sager Company* the court stated: 
“The word ‘accident’, in the point of view 
of the average man, conveys a sudden and 


instant happening, an event of the moment} 


rather than a condition which continues 
develop, progress, and change through a 
period of time. According to the mental 
conception of the average man, it means 4 
happening, not only unexpected and un 
usual, but one referrable to a definite and 
fixed period of time.” 


Nor did the courts differentiate betweet 


personal injury and property damage when 


the case of Berger Brothers Electric Motors, 
Inc. v. New Amsterdam Casualty Company’ 
was decided. The plaintiff had contracted 
with a turkey hatchery to make certain elec- 
trical changes some time between November 
18, 1940, and December 23, 1940; electrical 
motors were removed in the process and 
the impeller blades or fans which were re 





12d Ed., 1949. 

2 3d rev., 1914. 
3234 App. Div. 
182 N.E. 180 (1931). 

#198 App. Div. 446, 191 N.Y.S. 354 (1921). 
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893, 254 N.Y.S. 1010, aff'd 


5178 Misc. 1053, 37 N.Y.S. (2d) 26, rev'd 267 
App. Div. 333, 46 N.Y.S. (2d) 64, App. Div. 
rev’d and trial term aff'd 293 N.Y. 523, 58 N.E. 
(2d) 717, 156 A.L.R. 1281 (1942). 
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lis suMilm replaced improperly so that the blades ro- 
‘actionag tated in the wrong direction. The incubators 
e cite were not used until February 20, 1941, and 
pply t@™ use continued up to April 25, 1941; as a 
consequence of the wrongful installation, 
onaryigg the turkey eggs did not hatch satisfactorily. 
falling Utilizing the theory of Jackson v. Employers 
's fore Liability Assurance Corporation, above, the 
sudden Court found that no accident had transpired 
lied.) Bs @ result of the careless workmanship. 
>x plicit After quoting Professor Romanoff, a 
; ita turkey expert who attested to the adverse 
tances environmental condition created and _ its 


















thas harmful effect on the normal development 


. tl t! t held 
‘of the eggs, the court held: 
or ani o' ¢ 88 
hat we “There was no sudden happening which 


rial, caused injury or damage to the eggs, but 
on the other hand a condition was set up 
vhich continued to develop, progress, and 
change through a period of time. It cannot 
be said that the injury occurred to the eggs 
on February 20, 1941 or a week or a month 
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identified in time at all. 
of two 
» whe Where coal gas permeated a tenant’s 


month™ apartment, compelling the tenant to open 
. unf® the windows, it resulted in a draft from 
althful which she caught a severe cold and subse- 


quent “personal injuries” directly related, 
it was held that the escape of coal gas into 
a habitat is something catastrophic or 
extraordinary, a mishap or an accident. In 
this case, Cohen v. National Casualty. Com 
pany, the court concluded that the opening 
of the windows was a causation of an acci- 
dent which may be reasonably inferred, and 
the injury suffered could be assignable to a 
ieterminate or a single accident—the escape 
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e aie Fidelity and Guaranty Company") as a result 
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wha “bodily injury accidentally suffered 

rotors O° alleged to have been suffered by any 

pany’ person” within the meaning of the language 

acted 0! the public liability policy in force. 

-elec- We must now leave the State of New 

smberf# York to explore other jurisdictions, and 

trical although geographic origin is different, the 

; and result is the same. 
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a 629 N.Y.S. (2d) 999 (1941). 

"d 267 71 Fire and Casualty Cases 230, 256 App. Div. 
Div. 1087, 11 N.Y.S. (2d) 338, aff'd without op. 281 





N.Y. 876, 24 N.E. (2d) 505 (1939). 
8279 Mass. 309, 181 N.E. 182 (1932). 
°7 Fire and Casualty Cases 607 (1951). 
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When the insured deliberately threw a 
utensil out of the window in Massachusetts, 
striking a pedestrian on the head and caus- 
ing a fracture of the skull (Sontag v. Gales *), 
the court rejected the insured’s contention 
that the injury was accidentally sustained 
because it was accidental from the stand- 
point of the injured party, saying that it 
was the state of the will of the person by 
whose agency the injury was caused; fur- 
thermore, the policy did not purport to 
protect the assured from her own intentional 
and malicious act. 


In Illinois (Canadian Radium and Uranium 
Corporation v. Indemnity Insurance Company 
of North America®), one Mary Moore, an 
employee of a contractor doing work for 
the insured, was exposed over a period of 
seven months to radium supplied by the 
insured and manufactured to his specifica- 
tions in the production of an ointment, 
thereby suffering causally related personal 
injuries. The Illinois Supreme Court, af- 
firmed by the Illinois Appellate Court, after 
citing Webster’s New International Dic- 
tionary, found no accident; said that the 
long and continuous exposure causing the 
injury or disease could hardly be described 
as a sudden event or occurrence that must 
be referrable to a definite time and place; 
and stated: “As used in insurance policies 
the word ‘accident’ must, therefore, mean 
a definite event, of which notice can be given 
and proof made that it happened within 
the policy term.” 


The following, which was quoted with ap- 
proval by the Illinois Appellate Court from 
other cases,” is of such great s‘gnificance 
as to warrant repetition verbatim: 


“The rule of liberal construction in favor 
of the insured does not apply in the instant 
case because the applicable provisions of 
the policy are not ambiguous. Contracts of 
insurance are to be construed like other con- 
tracts. If ambiguous terms are used, the 
meaning more favorable to the insured will 
be adopted, not because he is the sufferer 
in a recent loss or because of a disparity in 
the financial condition of the two parties, 
but because the words are those of the in- 
surer and the ambiguity is chargeable to it. 
Where, however, there is no ambiguity in 
the terms, neither party is to be favored. 
The rule that ambiguous language is to be 


construed most strongly against the in- 
10 Maryland Casualty Company v. Hudgins, 
97 Tex. 124, 76 S.W. 745 (1903): Continental 


Casualty Company v. Wade et al., 101 Tex.-102, 
105 S.W. 35 (1907); United States Fidelity and 
Guaranty Company v. Baldwin Motor Company, 
34S.W. (2d) 815 (1931). 
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surer does not authorize a perversion of 
language or the exercise of inventive powers 
for the purpose of creating an ambiguity 
where none exists.” 


Nowhere else will we find the timidity 
of the insurer more misplaced than in his 
reticence to contest unwarranted applica- 
tions and misinterpretations ‘of unambigu- 
ous terms. This attitude of nonfeasance 
is a breeding ground for the instability of 
insurance contracts as well as a prime 
factor for distorting the causal relationship 
of proper rates. 


The doctrine expounded by the Tenth 
Circuit in the case of Neale Construction 
Company, Inc. v. United States Fid lity and 
Guaranty Company" is enlightening and 
timely (1952), and we shall give it more than 
a cursory treatment. The insured, under 
contract, performed certain work in Texas, 
including the splicing of necessary telephone 
cables to make installation in accordance 
with the specifications of the contract. The 
complaints in the breach of contract alleged 
defective wire-spinning of all aerial cables 
and the performance of work in a crude and 
improper manner. The insured served notice 
of the suit upon the insurance company and 
demanded that it come in and defend the 
action; the insurance company denied cov- 
erage due to lack of accident and refused to 
defend the suit. In an action against the 
insurer, the insured alleged the defective 
manner of doing the work caused the 
spinning wire to break and _ therefrom 
argues that the breaking of the wire was 
an accident with resultant damage to the 
wire. The court found that the cause of 
action was not for damage from broken 
wires or injured cables but from the addi- 
tional cost of repairing the defective installa- 
tion. 


The court said: 


“But even if there was broken spinning 
wire and the breaking thereof was uninten- 
tional, it nonetheless was not an accident 
as. that term is used in the policy. The 
term ‘accident’ as used in policies of insur- 
ance has been variously defined. A good 
definition is found in Gilliland v. [Ash Grove 
Lime and Portland| Cement Co., [104 Kan. 
771,| 180 P. 793, as follows: ‘An “accident” 
is simply an undesigned, sudden, and unex- 
pected event, usually of an afflictive or un- 
fortunate character and often accompanied 
by a manifestation of force.’” 





117 Fire and Casualty Cases 1063,-199 F. (2d) 
591 (1952). 

23 Fire and Casualty Cases 289, 210 Minn. 
289, 297 N.W. 843 (1941). 
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The court’s subsequent holding is 
prominent importance in our study: 


“The natural and ordinary consequences @j 
a negligent act do not constitute an accidenj 
If one negligently erects a roof by the uy 
of weak or inadequate rafters, the roof ig 
liable to collapse but its fall is not-a 
accident because such is the ordinary resul 
of such construction. Here certain stané: 
ards were required for these installations 
3ecause of the negligent manner in whic¢ 
the wires were spun certain damage re 
sulted, such as permitting the cables to sag 
and even creating the hazard of broker 
spinning wires, but these results were the 
usual, ordinary and. expected results of suc} 
negligent construction. Such results were 
in no sense sudden, unexpected or un 
anticipated. When the means used and in- 
tended to be used produce results which an 
their natural and probable consequences, ther 
has been no accident although such results 
may not have been intended or anticipated’ 
(Italics supplied.) 


In Minnesota, the intentional and willful 
trespass by the insured in cutting trees upon 
land which he had no right or license to 
enter was not an “accident” within the 
meaning of the policy (Langford Electric 
Company v. Employers Mutual Indemnity 
Corporation) .” 


We believe the courts sufficiently amplify 
and illustrate the theory that the reasonably 
foreseeable consequences of intended acts 
do not constitute an accident. This point 
is strikingly exemplified in the case of 
United States Fidelity and Guaranty Com- 
pany v. Briscoe et al.7° a relatively recent 
decision (1951) from the Supreme Court 
of Oklahoma. The insured entered into a 
contract with the State of Oklahoma for 
the construction of 12 miles of concrete 
highway. In pursuance thereof, he received 
120 carloads of bulk cement; the bottoms 
of such cars open and. the cement runs 
by gravity into a screw conveyor which 
carries the cement to a bucket elevator 
which, in turn, carries it into an overhead 
tank from whence it is dropped into open 
dump trucks as needed. The unloading 
process started October 18, 1946, and con- 
tinued until February 3, 1947—ofttimes on a 
24-hour-per-day basis. During unloading, 
the dry and powdered bulk cement so im- 
pregnated the atmosphere that it caused 
injury to third parties. Shortly after the 


1337 Fire and Casualty Cases 702, 239 Pac. 
(2d) 754 (1951). 
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operation began, the insured contractor re- 
ceived complaints of such conditions, and 
the contractor’s efforts to prevent the escape 
of the dust were ineffectual; resultant in- 
jury accumulated over the period of four 
months in which the unloading was in 
process. The court found there was no ac- 
cident, the “acts, which continued approxi- 
mately four months, and, at all times, vol- 
untary, intentional, tortious and wrongful, 
resulting from negligent conduct of con- 
tractor.” 

The court, after citing Webster’s Inter- 
national Dictionary, said: 

“The distinguishing characteristic fea- 
ture of an accident is the distinctive event 
of determinable, unexpected happening, oc- 
curring during the time in question, the 
date of which can be fixed with certainty. 
Such incident or occurrence must have 
arisen from an event capable of being 
identified with respect to time, place and 
circumstances, In case at bar there is not 
the least, lingering semblance of any sudden 
event, any unforeseen occurrence, or any 
unexpected happening, which took place by 
the contractor over said four months period.” 


May we digress for a moment to prognos- 
ticate the probable result of an insured’s 
action for reformation based upon mistake 
as to the legal consequences of an agree- 
ment. In Oliver v. Insurance Company” it 
was said: 

“It is true, as settled by the Supreme 
Court in Hunt v. Rousmaniere (Rhodes) 1 
Pet. 1, 7 L. Ed. 27, that the inquiry in all 
these cases must be, not how the parties 
intended, or expected, an instrument to 
operate, but what they intended it to be. 
3ut there is a wide distinction between 
a case where an instrument is what the 
parties agreed it should be, but its legal 
effect is unexpected, and a case where an 
instrument was designed to carry into effect 
an existing binding agreement, but by mis- 
take fails to do so. In the former case, 
the party never had a right to anything more 
than he has got. He may be disappointed 
in finding that what he acquired’ was less 
valuable than he expected, but he acquired 


all he bargained for, and there is no ground 
upon which a court of equity can give him 
anything more.” 

Although this decision was handed down 
in 1855, it remains leading law and timely 
in the endeavors of the insurer to stabilize 
contract agreements and exposures. 

With the increase of casualty under- 
writing, accident frequency and the tendency 
of. courts to be overly liberal in their ad- 
judications, it is incumbent upon claims 
personnel and counsel to be extremely se- 
lective in applying these basic fundamentals, 
evolved in the clear majority of courts, to 
the facts at hand. 

Where a casualty claims supervisor de- 
tects a situation which, for lack of accident, 
may not be covered under the policy, he is 
responsible for assigning the case to an 
experienced investigator, who should be 
guided by counsel in developing the facts. 
The investigation may be conducted under 
a reservation-of-rights or a nonwaiver agree- 
ment, as the situation warrants; however, 
it must be conducted with discretion lest 
waiver or estoppel on the part of the insurer 
preclude it from disclaiming,” and the 
interest of preserving the security of the 
insurance contract is jeopardized. 


Conclusion 


‘ 


The term “accident” is adequately defined 
in Webster’s New International Dictionary 
and its application in law is sufficient for us 
to paraphrase as follows: 

An accident is a sudden and instant hap- 
pening referrable to a definite and fixed 
period of time; it must be catastrophic or 
extraordinary and identifiable in time and 
space; it should not be interpreted from the 
standpoint of the injured party; the natural 
and ordinary consequences of a negligent 
act do not constitute an accident, and when 
the means used and intended to be used pro- 
duce results which are their natural and 
probable consequences, there has been no 
accident, although such results may not 
have been intended or anticipated; an acci- 
dent is an unforeseen occurrence and an 
unexpected happening. [The End] 


“Can we afford to grow old? Bernard Shaw once said, “There is no 
old age in Hell,’ but how many of us anticipate an old age that is 
heavenly—this side of Paradise, that is?”—Mrs. Elizabeth Breckinridge, 
in a report before the Health and Accident Underwriters Conference. 





142 Curt. 277, 298, Fed. Cas. No. 10,498 (1855). 
% New Jersey Fidelity & Plate Glass Insur- 
ance ‘Company v. McGillis, 42 F. (2d)° 789 
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(1930): Brandon v. St. Paul Mercury Indemnity 
Company, 132 Kan. 68, 294 Pac. 881 (1931). 
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The official published reports of CAB investigations 


do more harm than good, says the author in discussing 


Accident Investigations 


of the Civil Aeronautics Authority 


YOVERNMENTAL control of United 
States civil aviation is under the au- 
thority of the Air Commerce Act of 1926 
(49 USC 171) and the Civil Aeronautics 
Act of 1938 (49 USC 401) as amended. 
Originally, the 1938 act set up a single 
authority, known as the Civil Aeronautics 
Authority, but this was changed by Re- 
organization Plans III and IV (1940) which 
set up two distinct and separate agencies, 
changing the name of the authority to “Civil 
Aeronautics Board” (which, among other 
things, is responsible for economic regu- 
lation of air carriers, the civil air regulations 
and the Bureau of Safety Investigation), 
and creating another agency called “Ad- 
ministrator of Civil Aeronautics” (which is 
responsible for aircraft registration, safety 
regulation, and other administrative mat- 
ters). The name “Civil Aeronautics Au- 
thority” now has no technical significance, 
but when used is ordinarily interpreted to 
mean the general governmental control 
given under both agencies named above. 
The Civil Aeronautics Board exercises ‘its 
functions independently of the Secretary of 
Commerce, whereas all functions of the 
Administrator of Civil Aeronautics have 
been transferred to the Secretary of Com- 
merce, under whom the administrator works. 
His department is often, although techni- 
cally incorrectly, called the Civil Aeronau- 
tics Administration. 

From the above it will be seen that the 
investigation of aircraft accidents is under 
the Civil Aeronautics Board and _ specifi- 
cally under the Bureau of Safety Investi- 
gation, which was created for that purpose. 

The bureau is preséntly under the di- 
rection of Mr. W. K. Andrews, who has 
prepared an estimate of United States air- 
line statistics. Based on his estimates, the 
scheduled domestic airlines in 1953 flew 
about 15,354,000,000 passenger miles and 
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carried around 28,400,000 passengers. The 
86 passenger fatalities created a passenger 
fatality rate of 0.6 per 100 million passenger 
miles, less than one passenger fatality per 
100 million passenger miles for the second 
year. Last year it was 0.4. The United 
States foreign and overseas scheduled car. 
riers operated an estimated 3,570,000,00) 
passenger miles and carried approximately 
2,575,000 passengers. There were only tw 
passenger fatalities, making the rate per 10) 
million passenger miles around 0.06. The 
combined passenger fatality rate for both 
fields of operations, domestic and _inter- 
national, based on the above-estimated 
traffic volume, was 0.5, the lowest rate on 
record. 


There seems to be considerable difference 
between the effect on liability of govern: 
mental accident reports in the United States 
and some other nations, for instance, the 
United Kingdom. It has seemed to me that 
the representatives of both insurers and 
claimants in England accept the conclusion 
of the governmental investigating board as 
conclusive with regard to liability. In other 
words, if the conclusions of the board indi- 
cate negligence, the insurers feel it sufficient 
to justify settling claims on the basis oi 
negligence. Regardless of whether I am 
right in this understanding, we attach no 
such significance to the conclusions of our 
Civil Aeronautics Board investigations. The 
testimony and documentary evidence is 
invaluable to the claimant and insurer in 
forming their own conclusions as to negli- 
gence, but the board often reaches a con- 
clusion as to probable cause that could not 
be proven under our rules of evidence. This 
does not imply improper ‘action by the 
board, but is because board accident investi- 
gations are created for an entirely different 
purpose than the fixing of legal liability. 
The Civil Aeronautics Board is not cre 
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By GEORGE W. ORR 


Director of Claims, United States 


Aircraft Insurance Group 


ated to fix legal liability but to ascertain, 
through any source that might throw light 
upon the subject, the actual facts involved 
in an accident, with two general purposes 
in mind as I understand it: (1) to deter- 
mine whether its regulations have been vio- 
lated, and (2) to improve regulations where 
possible in order to avoid similar future 
accidents. Their investigation is better than 
any. private investigation could be, princi- 
pally because they have the personnel to 
undertake a wide investigation; with the 
tight of subpoena, any person can be forced 
to testify; and they have the influence to 
bring any desired expert into the investi- 
gation. In order to get all information that 
could possibly throw light on the matter, 
they are not circumscribed by the judicial 
tules of evidence. They hear what anyone 
has to say, whether it be hearsay, opinion, 
or what not. The safeguards necessary to 
judicial rules of evidence, such as the right 
of cross-examination, are not necessarily 
respected. This was anticipated and, in 
order that evidence will be given freely, 
Section 701 of the 1938 act provides “that 
no part of any report or reports of 


the Civil Aeronautics Board relating to any 


accident or the investigation thereof, shall 
be admitted as evidence or used in any suit 
or action for damages growing out of any 
matter mentioned in such report or reports.” 


Unfortunately, some of our courts have, 
in my opinion, violated the spirit, if not 
the wording of this provision, by permitting 
a part of the report of the hearing—testi- 
mony given by witnesses—to be used in 
taking depositions and in cross-examination. 
The testimony can thus be put into the 
court record in violation of the spirit of 
the above provision that no part of any 
report relating to the accident or the investi- 
gation thereof shall be admitted as evidence 
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or used in any suit. There can be little 
question but that a part of the record is so 
admitted. in evidence and is used—often 
with disastrous effect—in an action for 
damages. 


Mr. William J. Junkerman, trial counsel 
in many aviation lawsuits, expressed the 
situation thus in an address in 1953 to the 
New York State Bar Association: 


“For many years the airlines assumed 
that testimony given by them at accident 
hearings was privileged or at least that its 
use in subsequent damage actions was pro- 
hibited by the paragraph of the Act above 
quoted. This assumption was buttressed 
by the opening announcement of the Civil 
Aeronautics Board Presiding Officer at each 
public accident hearing, as follows: 


“*Tn order that there may be no mis- 
understanding, I desire to make clear at 
this time the nature of this proceeding. It 
is purely an administrative hearing of a 
fact-finding character in which there are 
no adverse parties and no adverse interests. 
No one has been made a defendant or 
respondent, and no legal liability attaches 
as a consequence hereof.’ 


“However, the courts took a different 
view of the matter and not only permitted 
the use of the transcripts of such C. A. B. 
hearings for the purpose of cross-examining 
the same witnesses in later examinations 
before trial and depositions in damage ac- 
tions (see Ritts v. American Overseas Airlines; 
97 Fed. Supp. 457, and Tansey v. Trans- 
continental & Western Air, Inc., 97 Fed. Supp. 
458), but also permitted cross-examination 
from such transcripts during the trials of such 
actions. (Compare Lobel v. American Airlines, 
Inc., 192 F. 2d 217, and Pekelis v. T. W. A., 
187 F. 2d 122; 342 U. S. 902, Cert. den.) 


“In the Lobel case the U. S. Court of 
Appeals for the Second Circuit went one 
step further and ruled that the prohibition 
contained in the section of the Act referred 
to did not apply to the report of a C. A. B. 
investigator made to the Board where his 
report consisted wholly of his personal ob- 
servations about the condition of the plane 
after the accident and where the report did 
not contain opinions or conclusions about 
possible causes of the accident or defend- 
ant’s negligence. On the other hand, in the 
case of Universal Airline v. Eastern Air 
Lines, Inc., 188 F. 2d 993, the U.°S. Court 
of Appeals for the District of Columbia 
reversed a defendant’s verdict and remanded 
the case for a new trial where the lower 
court: had compelled a Board investigator 
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Mr. Orr believes that the CAB should 
confine its finding of probable cause 
to factual statements, avoiding lan- 
guage that might indicate negligence, 
and that the whole record: should be 
unavailable as evidence or use in 
any suit or action for damages. 


to testify concerning his opinion as to the 
cause of an accident over his protest and 
the protest of the Civil Aeronautics Board. 

“In effect, therefore, a plaintiff’s attorney 
in a death or personal injury action against 
an airline has available to him a discovery 
and inspection of the airline’s records and 
a complete set of examinations before trial 
of the officers and employees of the airline 
taken on his behalf by the Civil Aeronau- 
tics Board before he ever institutes his 
action. That this is no small advantage is 
illustrated by the fact that at a typical 
investigation many witnesses testify, in- 
cluding employees of the airline and of the 
manufacturers of the airplane, its engines, 
propellers, and various other components. 
In addition, independent experts may testify 
and submit reports, and scores of exhibits 
are introduced into the record. These ex- 
hibits include not only the complete mainte- 
nance history of the airplane, but also many 
manuals and other data prepared by the 
airline and by the manufacturer, and may 
include reports of tests conducted before 
and after the accident by the airline, the 
manufacturer, and independent agencies, 
and a vast amount of material relating to 
the manufacture, modification, and oper- 
ation of the type of airplane involved. And 
of course the final report of the Board 
includes a complete description and analysis 
of the accident and the Board’s finding as 
to the ‘probable cause’. 


“In addition to all of this, the attorney 
has the same privileges that an attorney 
would have in any other action to conduct 
his own discovery proceedings and exami- 
nations before trial to establish such ele- 
ments of proof as he may deem necessary 
for the presentation of his case. It goes 
without saying that some attorneys abuse 
the double privilege by unnecessarily read- 
ing into the record parts of the transcript 
of a witness‘ testimony before the Civil 
Aeronautics Board under the guise of im- 
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peaching the witness on cross-examination, 
Objections by defendant’s counsel that the 
parts of the transcript read to the witness 
are not inconsistent with his testimony at 
the trial, even When sustained, rarely cor- 
rect the impression sought to be obtained 
by this improper type of cross-examination,” 












No one wishes to shield a perjurer, but] 
under the guise of holding a witness to 
former testimony, injustice often results 
and certainly the object of the CAB investi- 
gation—the free expression of opinion in 
order to determine a probable cause—is 
discouraged. Statements from important § 
witnesses are taken just as soon after the § 
accident as possible. I have known state- 
ments to be taken’ for the investigation 
record before pilots have recovered from 
the shock of the accident. Both crew mem- 
bers and passengers often say things under 
the emotional stress produced by a tragic 
accident that does not express their more 
maturely considered opinion. For instance, 
a pilot of a crashed plane that had caused 
death and serious injury, emotionally in- 
cluded in his statement immediately after } 
the crash, “It was all my fault.” The facts 
were later developed that he was caught in 
an emergency situation entirely beyond his 
control and had taken no negligent action. 
His first expression was based on his very 
serious acceptance of his responsibility as 
master of the craft and, therefore, he felt 
responsible—not because of negligence but 
as master—for the safety of the plane. To J 
make him admit on the witness stand in a 
damage suit that he had said that he was 
entirely responsible for the accident, regard- 
less of a legitimate explanation of his change, 
is an obvious miscarriage of justice. 


Other situations have resulted. An 
portant official of a defendant corporation 
was asked for and expressed the opinion 
at a CAB investigation that the accident 
involved was possibly caused by the failure 
of the dead pilot to perform a certain 
emergency action. Months later the de- 
fendant corporation was finally given pos- 
session of certain material from the wreck- 
age, the examination of which completely 
changed the picture. The official could not 
honestly testify as he originally did in the 
light of the new developments, but his 
position under cross-examination can well 
be imagined. In another instance, an air- 
line investigation board reported a con- 
clusion that supported negligence as the 
cause of an accident. Later, evidence was 
developed that completely changed the pic- 
ture. But the defendant was forced to pro- 
duce a discredited report of its own em- 
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ployes and officials that practically admitted 
a liability that actually did not exist. While 
all aeronautical officials honestly wish to 
give every bit of information that could 
possibly advance the safety of flying, testi- 
mony, particularly with regard to opinion 


and conclusions—very valuable for CAB 


purposes—is thus being discouraged. 





I believe that a simple amendment of 
Section 701 would avoid any ambiguity. 
The paragraph from which the excerpt 
quoted above was taken begins: “The rec- 
ords and reports .’ If the words 
“report or reports” in the quoted section 
were changed to “records and reports,” 
there would be little excuse for permitting 
any part of the record of investigation to 
be used in a lawsuit. It, of course, would 
not prohibit the litigants from getting in- 
formation in an admissible way, which is 
as it should be. 

CAB Bureau of Safety Investigation 
hearings are very promptly and very com- 
petently conducted. A vast volume of facts 
are immediately available. The investiga- 
tions of serious accidents are held usually 
within a few days of the accident and are 
open to the public. While no cross-exami- 
nation of witnesses is permitted, the exami- 
ners receive written questions from anyone 
and, if legitimately relevant to the investi- 


gation, ask the witness the proposed ques- 


tion. What is better still—since claimants 
often have not employed attorneys by the 
date of the examination—the record of the 
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testimony is available to interested parties 
months, or even years, after the investi- 
gation, on the payment of a reasonable and 
prefixed charge per page. These records 
do not contain copies of the documents 
used as exhibits, but any interested party 
can get photostatic copies of same by pay- 
ing for said copies. The material collected 
in the investigation, even of minor acci- 
dents where no public hearing is held, is 
also thus available to the legitimately inter- 
ested public. 


It will thus be seen that the delay in 
publishing official reports of CAB public 
hearings does not work to the disadvantage 
of either prospective claimants or defend- 
ants, since the factual material necessary 
to arrive at a decision is promptly available 
to legitimately interested persons. As a 
matter of fact, the official published reports 
of the CAB investigations do more harm 
than good, in my opinion, since such of- 
ficial reports contain conclusions—quite legiti- 
mate for CAB purposes—that are based 
upon testimony inadmissible under judicial 
practice, and the résumé of testimony sup- 
porting the CAB conclusion of probable 
cause tends, quite humanly, to support said 
conclusion. Plaintiff’s attorneys naturally 
accept conclusions indicating liability as 
though the whole matter were settled. Of 
course, defending attorneys carefully ex- 
plain that CAB conclusions are not recog- 
nized as fixing liability and sometimes have 
to prove the point in court, but when the 
CAB does indicate liability, the claimant’s 
insistence on excessive damages due to 
allegedly established negligence is stimu- 
lated, whether properly so or not. 


While the CAB investigation is never 
closed, being constantly open to new testi- 
mony, the very competent and compre- 
hensive initial investigation is usually the 
completed investigation, and is available to the 
public within a few days or weeks at most 
after the accident. Such information as has 
been secured is not withheld until the in- 
vestigation is officially closed and a report 
issued, as apparently is the case with some 
foreign investigations. While I try to have 
a staff assistant specialized in both aviation 
and aviation law at important accident scenes, 
he is there simply to pick up first-hand 
information for initial estimates and to as- 
sist the assured. We attempt to make no 
technical investigation since we find that 
the CAB Safety Bureau makes a far more 
comprehensive investigation than we are 
able to do. We use the CAB investigation 
as the basis of our technical preparation of 
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our defense, naturally developing such leads 
as seem appropriate. Since, we can do this, 
it is equally true that the claimant is as 
completely protected by our system of acci- 
dent investigation as is the airline and as 
is its insurer. He has everything that we 
have; in fact, he has, at nominal cost, an 
investigation that would be otherwise un- 
available to most claimants or: the plaintiff 
in any other industry of which I know. 
I have no suggestion for improvement ex- 
cept that the board should confine its find- 
ing of probable cause to factual statements, 
avoiding language that might indicate negli- 
gence, and that the whole record should be 


unavailable as evidence or use in any suit 
or action for damages, if the CAB is to 
expect assistance from a willing industry 
nighly 
successful effort to promote flying safety 


in the board’s very sincere and 























Effective January 1, 1954, the Civil Aero. 
nautics Board delegated to the Civil Aero: 
nautics Administration authority to investi- 
gate and report on all accidents involving 
fixed-wing aircraft with a certificated take. 
off weight of 12,500 pounds or less. There- 
fore, information on all such accidents that 
occur subsequent to midnight December 31, 
1953, will be obtainable from that agency 


only. 


MAJOR MEDICAL EXPENSE COVERAGE 





“We have seen many experi- 
mental coverages and types of operations. 
Some . . . have been sound and have been 
forerunners of coverages considered com- 
mon today. Others have not been sound 
and have failed. Recently a new pattern 
of benefits—known usually as Major 
Medical Expense Coverage—has been 
offered by a number of companies. It 
is designed to help meet the more cata- 
| strophic costs of serious, prolonged ill- 
ness. The most distinguishing feature 
of, this coverage is the presence of a 
deductible feature similar to that used 
with automobile collision insurance. 
When the expenses for all types of med- 
.ical care, whether hospital, surgical, 
medical treatment, nursing services, etc. 
exceed the deductible amount, the in- 
} surer pays a fixed percentage—such as 
80%—of the excess, up to a maximum 
amount which may vary from $2,500 
to $10,000. While this’ coverage must 
be regarded as experimental at this 
time, it seems to offer the most eco- 
nomical use of premium dollars yet 
devised for prepayment of those med- 
ical costs which have the hardest impact 
on family budgets and financial hopes. 
However, it must be emphasized that 
the ultimate success or failure of this 
coverage experiment lies to a large ex- 
tent in the hands of the medical pro- 
fession. A coverage of this type has 
some of the aspects of handing. jointly 
to the policyholder and: his doctor a 
, blank check. If used properly and 
soundly, .the coverage can have far- 





reaching effects on the health insurance 
industry and the medical profession and 
their relationships with the public and 





the government. If it is not used sound- 
ly—if more luxurious. broader and more 
expensive hospital accommodations and 
services are used, if fees higher than 
normal for the individual’s economic 
standing are charged, if unnecessary 
nursing services or unnecessary proced- 
ures are used—the experiment is doomed 
to failure. The insurance industry has 
no way to create new monies from 
which to provide benefits to its custom- 
ers. The only source for funds to meet 
claim requirements is the premium dol- 
lars of the policyholders—the policyhold- 
ers who are your patients. Every dollar 
paid by the industry on behalf of one 
of your patients came initially from the 
pockets of your other patients and the 
patients of other doctors. 





“I firmly believe that our interests in 
the field of health insurance are iden- 
tical—that a full and complete under- 
standing between the medical profession 
on one hand and organizations provid- 
ing medical benefits on the other hand 
will solve most of our mutual prob- 
lems and will be beneficial to both 
parties. I also firmly believe that such 
an understanding is essential for the 
maintenance of a free, voluntary insurance 
system and for the maintenance of a 
free and independent field for the prac- 
tice of medicine. The real danger is 
that if either of us fail to succeed in 
maintaining our present independent 
status, we will both fall.’—Charles N. 
Walker, assistant actuary, Lincoln Na- 
tional Life Insurance Company, in report 
to Forum on Medical Economics at 
Peoria, Illinois, December 3, 1953. 






[The End] 
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The Limited Recovery Plan 


By PAUL E. PRICE 


A new approach to an old problem is suggested by this Chicago 


attorney: Place a ceiling upon the amount of recovery in per- 


sonal injury cases arising out of the use of a motor vehicle 


T a recent meeting of the Illinois Bar 

Association, held in Chicago, Judge 
Robert S. Marx of the Cincinnati bar de- 
livered a paper advocating a compensation 
law applicable to all automobile accidents. 
Clarence Heyl of the Peoria bar, one of 
the foremost defense lawyers of the coun- 
try, and James A. Dooley, an outstanding 
plaintiffs’ lawyer, were in complete accord 
in viewing with alarm any such solution to 
the growing total of automobile accidents 
which has created a number-one headache 
for insurance carriers in this field of negli- 
gence law. 

It is not to be denied that the astro- 
nomical size of verdicts which juries have 
generously awarded injured claimants pre- 
sents a challenge to a new approach in 
this field of law. If some solution cannot 
be found, automobile insurance rates will 
become so prohibitive in cost that either 
the use of motor vehicles will be denied 
to the ordinary citizen, or a compulsory 
compensation system will be demanded. 

In view of the complete agreement be- 
tween leading defense and plaintiffs’ attor- 
neys that the compulsory compensation law 
with its certainty of results to all who are 
injured, with or without fault, through the 
use of motor vehicles, is socially undesira- 
ble, the writer has evolved an intermedi- 
ate solution. While perhaps not perfect, it 
would preserve the form of procedure with 
which we are most familiar and yet permit 
insurance rates to be fixed upon a basis 
which is reasonable, and which may be ex- 
pected to return a fair profit to the insurer. 


The simple and obvious solution which 
the writer is prompted to suggest is a 


Limited Recovery Plan 


limitation upon the amount of recovery in 
personal injury cases arising out of the use 
of a motor vehicle. Statutes limiting the 
amount of recovery for wrongful death 
have long been familiar to lawyers in most 
states. These statutes have seemed to oper- 
ate in most instances without complaint 
except, perhaps, as to the amount of limi- 
tation. Thus, for many years in Illinois 
the limit for recovery for wrongful death 
was $10,000. In 1949 the ceiling was raised 
to $15,000, and in 1951 was again raised, to 
$20,000. (Chapter 70, Section 2, Illinois 
Revised Statutes, State Bar Association 
Edition.) If it is fair and reasonable to 
limit the amount of recovery for the death 
of the breadwinner of a family who may 
be cut off in the prime of his life, should 
it be less fair, equitable or reasonable to 
devise a ceiling on the amount of recovery 
for injuries to the breadwinner which do 
not result in his death? 


It is true that the remedy we are sug- 
gesting may and will limit the recovery for 
pain and suffering resulting from an acci- 
dental injury, but, after all, no one has 
suggested a workable formula for evalu- 
ating pain and suffering. Certain it is that 
there will be no room for compensation 
for pain and suffering under a compulsory 
compensation law! The primary aim of the 
law should be the fair reimbursement to 
the innocent victim of a motor accident 
of the expense incurred, including loss of 
earnings, with perhaps a margin within 
the maximum limitation which may be 
available for pain and suffering. 


While it may be argued that the impo- 
sition of such a ceiling would tend to make 
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all verdicts incline toward the maximum, 
a sufficient answer to any such suggestion 
is that it has not in practice achieved such 
result in recoveries under wrongful death 
statutes. 


Dram Shop Act Experience 


In Illinois there has been, in force and 
effect for nearly three quarters of a cen- 
tury a law known as the Dram Shop Act, 
which permits a recovery for loss of means 
of support or for injuries to personal prop- 
erty arising from the sale or gift of alco- 
holic liquor. Recoveries under the Dram 
Shop Act, in recent years, grew so large 
that insurers against this form of liability, 
one by one, began to withdraw from the 
field because of unfavorable experience, not- 
withstanding periodically increasing rates. 
Tavern owners began to find it difficult 
to place insurance of this character. To 
remedy this situation the legislature, in 
1949, passed an amendment to the Dram 
Shop Act, limiting recovery to $15,000 
(Chapter 43, Section 135, Illinois Revised 
Statutes, Bar Association Edition), and 


IN RE GOVERNMENT REINSURANCE 


“In his State-of-the-Union message to 
Congress, President Eisenhower stressed 
the need for more social security and 
the need for a better working relation- 
ship between government and private 
initiative. In referring to private and 
non-profit insurance companies in the 
| health field, he pointed out the possibility 
of creating a limited government rein- 
surance service. HR 6949, submitted by 
Representative Wolverton, spells out 
such a program, but commercial insur- 
ance, mentioned in the President’s mes- 
sage as well as in his special message 
on January 18, is omitted from Repre- 
sentative Wolverton’s proposal. Never- 
theless, on the basis of principle, and 
on what it might forecast, it would be 
of the greatest interest to the health and 
accident insurance industry. 


| “Regardless of the merit of this and 
other legislative proposals, it is useful 
to inquire why they have such broad back- 
ing and appeal, and therefore better than 
an outside chance of enactment, 

“The health and accident insurance in- 
dustry is confronted with this situation 
because in the past it has followed on 
all matters of social security a policy 
that was mostly guided by the di- 
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since that time many of the companies wh 
had withdrawn from writing this characte 
of liability insurance have re-entered the 
field. Other companies, who had neve 
written such coverage because of the um 
limited exposure, also entered this field 
and tavern operators again had the oppor 
tunity to insure their liability at rates 
which were not prohibitive. 






Whether the limit of liability for injurie 
resulting from automobile accidents shouli 
be $50,000, or more or less than this figure 
is a matter that is immaterial, if the prin 
ciple of a ceiling on the amount of recover 
for such injuries is accepted. Under the 
system which we ‘are advocating not only 
will motorists be able to carry insurance to 
cover their ultimate maximum liability, but 
insurance carriers will be able to charge 
rates based upon realistic maximum re- 
coveries. The alternative to the adoption 
of the suggested limited recovery plan may 
well prove to be a compulsory compen- 


























sation system which, both plaintiffs’ and 
defense counsel agree, would be wholly 
unacceptable. [The End] 


| 





tre 

rect and immediate interests of the in- he 
dustry. But however successful, it He 
is not the policy which can help solve or 
the health needs of the aged. In fact, "! 
it is this policy more than any other fac- ce 
tor which creates the gap,between the wi 
economic character of the insurance in- wi 
dustry and the social character of the e 
health needs of the aged. ne 
“The social character of the aged uy 
cannot be changed; it is too deeply tied th 
in with the great and basic changes that . 
our country has undergone since the be- a 
0 


ginning of the century. Can insurance, 
then, change its character? 

“A strictly insurance approach can 
only attain limited results. . . . On the 
other hand, a strictly social approach, 
which would solve these needs at any 
cost, would no longer be an insurance 
approach. What, then, is the answer? 

“T admit I do not know the answer. 
This is much too big a problem and 
involves far too many factors for anyone 
to come up with a sound proposal with- 
out the most careful and diligent study.” 
—Gerhard Hirschfeld, director, Research 
Council for Economic Security, in re- 
port to Health and Accident Under- 
writers Conference, February 8. 
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Medical Aspects 


of Accident and Health Underwriting 


By E. B. WILLIAMS, M.D. 


Dr. Williams, who ts medical director 
of the Wisconsin National Life Insur- | 
ance Company, Oshkosh, Wisconsin, de- 
livered this address on November 4, 
1953, at the underwriting forum of the 
Health and Accident Underwriters Con-_ | 
ference, held in Chicago, IlIlinots. 


HE home office underwriter has played 

a most important and unique role in the 
tremendous growth of the accident and 
health insurance industry. He has pio- 
neered his way through a veritable maze 
of ever-changing policy forms embellished 
with multiple fringe benefits. More re- 
cently hospital and medical cane for indi- 
viduals, families and groups has been added, 
with the many social, political and economic 
reverberations familiar to us. Indeed, the 
home office underwriter has been called 
upon by the industry for a great deal more 
than could be classified as technical under- 
writing or risk appraisal. Today our indus- 
try is being widely criticized by all levels 
of the government and even by physicians, 
hospitals and policyholders who have bene- 
fited by our service. As I consider the 
rather unique position of the home office 
underwriter in respect to the industry, it 
seems that the most important medical as- 
pect of underwriting today might well be 
the interrelation of accident and health in- 
surance to organized medicine and the in- 
suring public. It would seem that the time 
is right for us to consider some of the 
current problems of medical insurance in 
order that we might have a better under- 
standing of the correlation of insurance 
principles to those of medical practice; after 
all, these are fundamental. Not only must 
we gain this understanding, but we must, 
through every available avenue, disseminate 
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it widely to the public, the medical pro- 
fession and the hospitals, if our voluntary 
system of accident and health insurance is 
to survive. 

In December of 1952 a report was sub- 
mitted to the House of Delegates of the 
California Medical Association by the 
CMA-CPS study committee, which outlines 
very clearly the principles of insurance as 
well as the elements of medical practice to 
which these principles of insurance are 
applicable. I am sure that portions of this 
material will help our understanding at this 
time, for it is important that we reduce the 
seeming complexities of the health insur- 
ance problem as nearly as possible to their 
fundamentals. We must, therefore, con- 
sider two separate and very different fields 
of human endeavor—the business of insur- 
ance and the profession of medicine. 


Basic Principles of Insurance 


What are the basic principles of insurance 
to be applied? Actuaries tell us that insur- 
ance is at its best when it protects against a 
large loss which is unlikely to happen, and 
at its worst when it protects against a small 
loss which is likely to happen. We must 
not overlook the fact that group payment of 
small losses which are of great frequency 
has a tendency to increase the cost of medi- 
cal care. In addition to the doctor’s bill 
there is the insurance company’s cost of 
processing the claim. This administrative 
expense thus increases the loss, rather than 
protecting against it. 

The second principle is one whose ob- 
vious basis is the human element, namely 
that insurance must act only to mitigate the 
loss and not to reward the loser. 


A third principle is that protection ‘3, or 
should be, the primary value for which the 
insurance premium dollar is paid. The 
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policyholder should congratulate himself 
when he has not sustained a loss for which 
he might have collected insurance. 


A fourth principle is that insurance can 
be written only against a determinable risk. 
Two factors must be considered in the 
determination of loss expectancy, namely, 
the frequency of occurrence of loss and the 
average amount of each Here, of 
course, is one of the basic difficulties in 
premium calculation; unless a determinable 
figure for each of the above two factors is 
available, underwriting becomes pure guess- 
work. These, then, are the basic insurance 
principles to be considered. 


loss. 


Elements of Medical Practice 


Now let us consider some of the ele- 
ments of medical practice to which these 
principles are applicable, and they will, for 
the most part, be economic in nature. The 
first such element is a greatly increased cost 
of modern medical and hospital care. It 
might be well for us to give some critical 
consideration to this element, for it is a 
prominent one in the public mind today. 
It is true that part of this increased cost 
can be attributed to the overuse of insurance 
for minor illnesses. Overtreatment and 
overcharging by the medical profession also 
do occur. While the average physician’s 
income has increased, we must remember 
that his expenses have also risen with infla- 
tion. We hear many comments as to the 
number of Cadillacs driven by physicians, 
chiefly from those who fail to realize that 
after consideration of current income tax 
factors, it really matters little whether he 
drives a Cadillac or a Chevrolet. 


Certainly there is not an increased profit 
on the part of hospitals to explain this 
increase in cost, for they have had to com- 
pete in a higher-cost labor market, as have 
other corporations. There is today a defi- 
nite public demand that hospitals and physi- 
cians offer the benefits of greatly improved 
and necessarily expensive diagnostic equip- 
ment and procedures. To these must be 
added the increased salaries for competent 
personnel to use the new equipment, and 
interpret the findings. A few years ago a 
physical check-up consisted merely of a 
physical examination by the doctor and 
only very basic laboratory procedures such 
as a blood count and urinalysis. Today a 
complete physical examination, in addition, 
requires the use of the X ray, electrocardio- 
graph and a wide variety of other laboratory 


104 














procedures, as well as specialist consult 









tion for abnormalities discovered. the 
This increased quality of medical ca the 
offered to the public is but one of the ingg ™ 
provements achieved in our standard 4 de 
living, but, unfortunately, it does not len ke 
itself to mass production and must, ther th 
ins 






fore, necessarily be more expensive. |]j 
any event, the fact remains that the financid 
impact of serious illness today can } 


enormous for those of comfortable mea 












































and can well be catastrophic for those im “r 
modest circumstances. th 

A second element of medicine relating tm °° 
this problem is that the occurrence of majom * 
illness is relatively infrequent, and wholl ' 
unpredictable to the individual. However ™ 
the frequency of these illnesses in a larg * 
group could be statistically relatively comm “ 
stant. 

A third element bearing on the applica™ | 
tion of insurance to health cost is the wid . 
variation in cost of care for any type of — 
illness. We must remember that medicine “ 
is a biologic, and therefore an _ inexact st 
science. There are also variations due t . 
the great difference in patient demand for ' 
service, as well as those resulting from the 
varying opinions and practices of physi ? 
cians, as to the necessary amount and valu 
of the services they tender. 0 

A fourth element of medical practice isa ' 
definite movement away from traditional ‘ 
medical economics, namely, the trend towarl 
some uniformity of scale of fees on a com ‘ 
munity basis, within the various specialties | 
as well as for the individual physician ing 
his own practice. It should be emphasized | 
that this is only a noticeable trend and not 
a fully established and accepted practice. | 





A fifth element of medical practice is 
familiar to us all and a most important one} 
namely, the personal relationship between 
patient and physician. This type of rela 
tionship is the very foundation for the prac- 
tice of good medicine and is the prime 
virtue of private medical practice to which 
both physician and patient cling. 





Interrelationship of Insurance 
Business and Medical Profession 


If we will consider the above principles 
of insurance along with the elements of 
medical practice named, I believe we can 
reach certain definite conclusions as to their 
interrelationship. 
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The first conclusion might well be that 
the cost of serious illness ts susceptible to 
the valid application of the insurance 
method, but that the cost of minor illness 
definitely does not so qualify. We must ever 
keep in mind the inescapable fact that only 
the cost of serious illness constitutes an 
insurable risk. 


We may readily foresee that there must 
be some effective brake applied against ex- 
cessive medical charges to avoid the evil of 
“rewarding the loser.”” It would seem that 
this might best be accomplished when the 
costs of illness are shared between the in- 
and the insurer. We might then 
reach a second conclusion, namely, that the 
principles of coinsurance could advanta- 
geously be applied to health insurance 
coverage. 


A third conclusion which follows logically 
from the examination of the above prin- 
ciples is that the health insurance policy- 
holder must somehow be convinced that he 
wins rather than loses when he fails to 
sustain a loss against which his policy pro- 
tects him. We must not overlook the 
great necessity of educating Mr. Buying 
Public both as to his needs and as to the 
proper use of his insurance protection. 


A fourth conclusion is,that if the costs 
of health care are to become a determinable 
risk from an insurance point of view, then 
some type of fee schedule must be set. It is 
felt by many that the indemnity type of 
coverage might be the more practical, pro- 
viding a reasonably realistic fee schedule 
were applied, from which the 
various illnesses could be determined. 


costs of 


These, then, are the principles which it is 
hoped may help clarify our understanding 
of the medical insurance problem. They 
may also serve as a guide in our thinking 
of developments yet to come. 


Catastrophic Health Insurance 


There is today a great deal of pressure 
being exerted by proponents of catastrophic 
types of health insurance. It is important 
that we consider this phase of the problem. 
It is of more than passing interest that the 
only new promise in the presidential cam- 
paign of 1952 was General Ejisenhower’s 
commitment to federal support of “insur- 
ance against catastrophic illness.” The pub- 
lic today has been exposed to many current 
articles pertaining to this type of health 
insurance. We are all aware that over 
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half of all American families carry insurance 
protection against a short stay in the hos- 
pital. Approximately two fifths of our fam- 
ilies are also insured, at least to some 
extent, against the expenses of a surgical 
operation. One of the prime criticisms 
leveled at our industry seems to be that so 
few of our families are insured against the 
cost of a prolonged illness. It has been 
estimated that only about one illness in five 
is so prolonged that it cannot be satisfac- 
torily covered by our present policies. Yet 
these comparatively infrequent illnesses are 
so expensive that they account for half or 
more of the country’s total medical bill. 
We must also remember that there has been 
an increase in the proportion of children 
and old people in our population, and it is 
they who are more susceptible to prolonged 
illnesses. It might well be said that the 
risk of a long illness which will cost more 
than a family can afford to pay is a more 
serious risk than that of a fire. Yet, while 
there are very few this country 
that are not covered by fire insurance, there 
has not been offered until recently any in- 
surance against the dangers of prolonged 
illness. 


homes in 


Some of our large industrial corporations 
are today seeking catastrophic coverage for 
their employees. Even more significant is 
the fact that several of the major unions 
have decided to press their employers for 
paid insurance of this type for their mem- 
bers in wage negotiations. Indeed, some 
competent observers in the labor move- 
ment feel that catastrophic illness insurance 
stands today about where pensions 
unionized employees stood in 1948. 


for 


Some conservative insurance men have 
stated their belief that catastrophic illness 
insurance will eventually become compul- 
sory, and there is precedent for such 
thought. The New York State Disability 
Insurance Law, which lays down the legal 
obligation of businesses to take out dis- 
ability insurance for their employees, leaves 
them entirely free to decide with which 
company they place the insurance—pro- 
viding the contract satisfies New York’s 
legal requirements. We might also recall 
that compulsory automobile insurance oper- 
ates in much the same way in several states. 


Certainly, this type of insurance could 
answer the main arguments of the advo- 
cates of a national health plan, but only if it 
can be made available to the lower income 
groups, the self-employed and the older 
people. Obviously, on a purely private basis 
this would be well nigh impossible to ac- 
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complish. It is possible that the govern- 
ment might offer some guaranty against 
losses to insurance companies who are 
willing to write catastrophic insurance for 
all income groups. 


There are many who feel that catastro- 
phic health insurance is the most promising 
approach we have developed for providing 
adequate medical care without government 
control of the nation’s health and of the 
medical profession. 


In addition to keeping abreast of social, 
economic and political developments, the 
home office underwriter must also be aware 
of improving medical techniques which 
directly affect his concept of risk appraisal. 

Our concept of mental disease has changed 
considerably in recent years. Today the 
victims of many types of mental illness are 
not only improved to a point of being ac- 
ceptable by society, but are being returned 
to their chosen occupations. Indeed, electro- 
shock therapy can be given on an am- 
bulatory basis today, which gives us a 
changed concept of our underwriting of 
manic depressives, as well as many cases 
of psychoneurosis with mild depression. 
These constitute a large segment of the 
mentally afflicted. Shock therapy has been 
less effective in schizophrenia, but definitely 
has been shown to be of value if applied 
early in the disease. 


With the discovery and development of 
antibiotics the underwriter has had _ to 
change his concept of many of the com- 


OUTLOOK 


“T am of the belief that conditions for 
1954 will be just as good as they were 
in 1953. In fact, there will be more 
confidence displayed. Everyone was so 
pessimistic in the latter part of the year 
1953 that it looked for a time as though 
we were trying to bring on a recession. 
The corporations in this country are all 
in good financial shape as well as the 
banking institutions. The wage earners 
are all making good money and they are 
going to have what they want. 

“The life insurance business should 
have a prosperous year as the companies 
are now issuing so many different forms 
of protection that almost anything in the 
world can be provided for. In fact, if 
it were not for the life insurance com- 
panies with their varied forms of policies, 


| 
| 
| 
| 


mon infectious diseases rather drasticallf 
Today we think little more of pneumonj 
than of a common cold, for it is true th 
with the exception of one or two type 
pneumonia need no longer be feared. 
host of other common _ infections, bof} 
systemic and local, are now being prompt| 
and effectively controlled. Not only ha 
this changed our concept of various infed 
tions per se, but it has also relieved ow 
anxiety of many dangerous sequelae 
aftereffects of these diseases. 

The cooperation of insurance compan 
medical and underwriting departments ha 
proven a most helpful measure to manj 
companies. This has been reflected in cur 
rent underwriting by the offering of broade 
Many of us are giving increase| 
consideration to the underwriting of sub 
standard risks for accident and health in 
surance. I feel that our industry must bé 
in a position to offer these coverages, an 
that to do so successfully requires clos 
cooperation between doctor and under 
writer. It seems also that closer co-ordina 
tion of these home office departments ha 
led to the establishment of definite com 
pany policy with respect to both clain 
procedures and underwriting, to the mutua 
advantage of all concerned. 


coverages. 


Home office underwriters are certainly ti 
be congratulated for their splendid work i 
behalf of their respective companies as the 
industry has developed. I am _ ccnfideni 
that the future achievements will be eva 


greater. [The End] 


I do not see how any young people 
starting out in life could manage to create 
an estate at all or educate their children. 
The educational policy which is now 
being issued by all companies is a wonderful 
thing, as it provides a fund to educate 
the children at a most important age. 
In the event of the death of the child, 
the money which has been paid in by the 
father and refunded which 
protects them from any loss of benefits. 


mother is 


“Life insurance is today’s answer for 
a family to provide adequately for any 
and all contingencies at a reasonable 
cost.’—Crawford H. Ellis, president, 
Pan-American Life Insurance Company, 
in the Commercial and Financial Chronicle, 
January 28, 1954. 
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By RALPH M. FILSON, M. D. 


Claim Problems 


in Relation to Underwriting Surgery 


Dr. Filson read this paper before the 
educational seminar conducted by the 
Bureau of Accident and Health Under- 
writers in New York City February 2-3, 
1954. He is medical director, The Trav- 


elers Insurance Company. 


hor PROBLEMS in relation to under- 
writing, where these problems arise out 


of certain specified items of a surgical 


s schedule, seem to me to raise the question 


as to the source of origin of the problem. 
Is it created by the underwriter or within 
the claim department? 

My impression would be that the under- 
writer creates the soil in which claim fruits 
develop and that the claim man is left more 
or less in the position of having to harvest 
these fruits—good, bad or indifferent. In 
his harvesting operations, he must be ready 
to explain to the soil creator whether and 
for what reasons the crop has been either 
profitable or unprofitable. He also has to 
explain to the buying public, as represented 
by the immediate claimant, why, at times, 
no fruit whatever can be delivered, and why, 
at other times, deliveries represent products 
thought by the purchaser to be of inferior 
quality. 

It seems to me that I may best initially 
contribute in this program through talking 
on the assumption that you are representa- 
tive of the underwriters. I shall at the 
same time ask you to assume that I am an 
average member of the medical profession, 
who is not familiar with methods of 
insurance. 

The main title of the section of the panel 
which has been assigned to me is that of 
“surgery.” Under this there have been set 
forth six subheadings as follows: (1) sand- 
paper surgery, (2) multiple procedures, (3) 
freezing, (4) electrocauterization, (5) ligation 
and (6) dental surgery. 


Underwriting Surgery 


I think these subheadings are all properly 
inserted under the main heading of “sur- 
gery” and yet I am reasonably sure that 
they would not have been selected if there 
had not been differences of opinion concern- 
ing the propriety of their being looked upon 
as of equal legitimacy in a surgical schedule 
with items such as appendectomy, amputa- 
tion, excision, fractures and the like. 


As a doctor, I may possibly be permitted 
some ranges of indulgence in expressing 
some of my own points of view about sur- 
gical schedules. If these are to be limited 
affairs making provision for specified pay- 
ments in respect of certain itemized sched- 
uled entries, then let us be forthright enough 
to admit that provides but limited 
coverage. That seems to me to represent 
the schedule without a soul. If, on the 
other hand, it is intended to provide general 
surgical coverage, with the actual scheduled 
items representing no more than something 
in the nature of specific illustrations of some 
of the types of operation, with amounts 
payable therefor, then we are dealing with 
an altogether different type of situation. 


this 


I personally believe that this is the type 
of situation with which the insurance busi- 
ness is increasingly concerned. I say this 
because I have had opportunities to observe 
that companies are actually, putting into 
print in more recent schedules the so-called 
“catchall” clause which reads something 
along the lines of “any other operation,” 
“any cutting operation not listed,” “an 
amount determined by the Company which 
shall be consistent with the other items in 
this schedule.” 


I think many, if not most or all, companies 
have guide schedules much more comprehen- 
sive than those printed in certificates or 
contracts, and which are used by representa- 
tives of claim departments in the handling 
of claims for surgical types of procedure, 
which are not in any printed schedule. The 
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black and white of the printed schedule 
provides the letter of the contract, if you 
please, whereas the vehicles through which 
we accept and evaluate those situations 
which are not specifically named in any 
listing constitute the spirit or soul with 
which we enter into relationships and deal- 
ings with the surgically insured public. 


It seems obvious from the very language 
which one finds in the documents of sur- 
gical insurance that no one thinks in terms 
of paying only when a knife is used. Let 
us stop for a minute and look at a definition 
of the word which represents the main head- 
ing of this phase of the discussion—the word 
“surgery.” It comes from a Greek word 
cheirourgia meaning “a working by hand.” 
It is defined briefly as: “The branch of 
medicine dealing with diseases requiring 
operative procedure, including manipula- 
tion.” In the same dictionary, the term 
“operation” is defined as: “Anything done 
or performed, especially with instruments; 
a surgical procedure by a surgeon in which 
the method follows a definite routine.” 

In these surely all of the six 
subheading items contain positive elements 
of qualification. 


senses, 


Number one is a comparatively newly de- 


veloped type of technique through which 
offending or unsightly bodily surface areas 


are removed. The agent employed for their 
removal instead of being a scalpel or knife 
is an abrasive substance corresponding to 
emery or sandpaper. This, in my judgment, 
is actually a type of surgery. 


Number two seems to bear some stigma 
because of: the term “multiple.” I assume 
that we may read into it the qualifying 
adjective “surgical.” Where it is advisable 
or possible to do two or more necessary 
surgical operations on the occasion of one 
visit to the surgeon’s office or to the 
hospital operating-room, I think there is, 
unquestionably, justification for some reason- 
able modification of payment over that 
which would represent a complete addition 
of each of the individual items involved. 


Number three—freezing—means only that 
instead of a knife, we are using another 
physical or chemical agent to destroy an 
area of tissue which it is desired to remove 
or destroy. 


Number four is exactly the same type of 
situation where, instead of employing destruc- 
tive degrees of cold for the purpose, there 
is an employment of electrically generated 
heat. 
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Number five leaves me somewhat unce 
tain as to what is intended. Certainly, j 
vessels are ligated or tied off, they my 
first be exposed, and this is an operatig 
for which an appropriate fee would be pay 
able. If a pedunculated or pedicled grow 
were going to be eliminated through shu 
ting off its blood supply and allowing j 
thus to die or slough away, a ligature mig 
be used for the purpose. If there wer 
satisfactory evidence that the desired pur 
pose had been accomplished in this fashior 
then it seems to me that there could be x 
question about the payment of an appro™ 
priate tee. 

Number six is something of a more gen 
eral and larger field, but, certainly, regular) 
licensed dentists are fully qualified and aw 


thorized by law to perform operations withioll | 


the mouth. Why there should be any dis 
position on our part to say that a dentd 
surgeon would considered or treated 
differently than a general surgeon who might 
do the same operation on different patients 
within the mouth (which is the dental sur 
geon’s field), is more than I can understand 
If such things do exist, then I think the 
are simply wrong and should put t 
rights. 


be 


be 


Quite understandably, it is neither it- 
tended nor desired to have this type 6 
discussion extended into fields beyond thos 
which have been fairly restrictively defined 


The general subject of surgical schedule 
is an intriguing and many-sided one. I hav¢ 
tried to lay general foundations upon which 
at least from the medical man’s point @ 
view, I believe we should build some phases 
of our thinking. I believe they are sound, 
medically, and while they may represent 
great weaknesses in the eyes of underwriter 
and actuaries, and even possibly of claim 
administrators, it is inescapably true that 
surgery, like every other division within the 
broad profession of medicine, is not static. 


New and different types of approaches 
and procedures are constantly being developed 
I don’t think we can ignore this fact, and 
if the position is taken that a truly surgical 
type of procedure, done by one who i 
licensed to perform in that field, cannot be 
recognized in one of our broader types of 
surgical schedule simply because it is not 
listed, or that it has not been accepted 
before, then I am convinced that the weak- 
ness is not with the doctor’s point of view 
but rather with a certain lack of imagination 
and versatility on the part of our industry. 


[The End] 
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Group Coverages 


on Less Than Twenty-Five Lives 


By FREDERICK T. GOOGINS 


| 

Mr. Googins, who is assistant group 
| secretary, Massachusetts Mutual Life 
| Insurance Company, delivered this ad- 
| dress at the educational seminar con- 
| ducted by the Bureau of Accident and 


Health Underwriters, February, 1954. 
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T THE SEMINAR a year ago it was 

necessary to confess that in no sense of 
the word could I qualify as an authority on 
the subject then assigned to me for dis- 
cussion. Reluctantly, but again of neces- 
I must approach discussion of this 
year’s subject with similar confession. The 
most I can offer for your consideration are 
a few fairly general observations resulting 
from the limited and felatively short ex- 
perience of my Own company in this par- 
ticular sphere of group underwriting. I am 
more than pleased to share with you this 
limited experience. Perhaps it will at least 
serve to guide those of you who may be 
contemplating underwriting groups of this 
size, 


Please bear in mind, therefore, that these 
remarks are intentionally restricted to the 
observations and experience of only one 
company. 


The traditional minimum of 50 lives for 
group insurance excludes millions of wage 
earners and their dependents from obtain- 
ing much-needed health insurance.. Only in 
the form of group insurance can the ma- 
jority afford this protection. Our decision 
to underwrite insurance for groups of from 
ten to 24 lives was motivated primarily by 
conviction that a very real need exists on 
the part of such groups. Our decision also 
was expedited by adoption of cash sickness 
legislation which compelled a step in this 
direction. 


Group Coverages 


In order to make available benefits at a 
cost somewhat comparable to that for larger 
risks, it is evident that stringent economies 
of acquisition cost and administration are 
imperative. Also of primary importance is 
recognition that limited spread of risk and 
possibility of antiselection are considera- 
tions which must be evaluated carefully. 

With. this brief introduction of the sub- 
ject in general, I will enumerate some of the 
specific considerations and conclusions re- 
garding our experience to date. Please bear 
in mind that I am referring for the time 
being to accident and health insurance only. 
3efore concluding I will refer to group life 
insurance, but I believe this discussion is 
primarily one pertaining to accident and 
health coverages. To facilitate this dis- 
cussion, I will summarize our initial con- 
clusions and practices at the time we first 
offered group coverages on less than 25 
lives, and comment upon some evident short- 
comings of our initial program and steps we 
are now taking to revise our program. 


I will not dwell at any length at this time 
relative to the legal aspects of this. question. 
It is sufficient to say that group accident 
and health coverages on groups of from ten 
to 24 lives may be underwritten in 40 states and 
the District of Columbia either with statu- 
tory approval or in the absence of any 
statute pertaining to group accident and 
health insurance. In Florida, such cover- 
age may be offered to groups of from 15 to 
24 lives. In Iowa, Maine, Oklahoma, Oregon, 
Pennsylvania, Utah and Maryland, statutes 
prohibit offering group accident and sick- 
ness insurance to groups of less than 25 lives. 


Our initial concept involved the following 
essential considerations: 

(1) Any combination of coverages offered 
was treated as a package plan, and no 
selection was permitted. 
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(2) Benefits were determined to meet 
average need and circumstances. Again, no 
selection as to varying amounts of benefits 
was permitted. 


(a) Weekly indemnity insurance was limited 
to one plan offering $25 a week for an 
indemnity period of 13 weeks. Benefits 
were payable from the first day of disability 
due to accident and the eighth day due to 
sickness. No benefits were payable for dis- 
ability due to pregnancy. 


(b) Hospital expense insurance offered 
$8 as a daily benefit for room and board and 
20 times this amount, or $160, for ancillary 
services. Benefits were payable for a maxi- 
mum of 31 days, and the plan included our 
standard maternity benefit amounting to 
ten times the daily benefit for all charges. 


(c) Surgical expense insurance provided 
a maximum schedule of $200 including 
obstetrical benefits. 


(d) Medical reimbursement coverage for 
doctor’s visits was limited to in-hospital 
coverage only, and benefits amounted to a 
maximum of $91, not to exceed 31 days of 
hospital confinement. 


(3) Only two package plans were offered. 
The first included all coverages enumerated 
above: weekly indemnity insurance for em- 
ployees, and hospital, surgical and medical 
expense insurance for employees and de- 
pendents. An alternate plan eliminated 
weekly indemnity insurance. 


(4) Marketing of these package plans 
was to be handled principally by our indi- 
vidual agents. Our field group representa- 
tives were not expected to devote time and 
effort to the sale of these plans for small 
groups. It was our feeling that emphasis 
upon production by full-time group repre- 
sentatives must be utilized for larger case 
underwriting. New agents and many of our 
older agents have been reluctant.to under- 
write group insurance for lack of experi- 
ence. By limiting our package plans for 
small cases as explained above, by simplify- 
ing our procedures with respect thereto and 
by the preparation of sales material easily 
utilized by ordinary life underwriters, we 
anticipated a program which would facili- 
tate indoctrination of many agents in group 
underwriting. 


(5) Due to increased possibility of anti- 
selection because of the limited number of 
insured lives and the difficulty of appraising 
composition of risk or occupational hazard 
in some groups, some extra underwriting 


safeguards must be adopted. In our case 
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these safeguards were substantially 


follows: 


(a) Only a flat amount of benefit 
plicable to all employees is permitted. 
precludes individual classes for benefit pi 
poses. Due to the small size of the grow 
any reasonable spread of risk could not. 
achieved if such classes were permitted, 


(b) Insurance for dependents is obligato 


(c) Groups with an undue percentage 4 
unskilled workers or employees over 654 
not acceptable. 


(d) A. minimum waiting period of thre 
months is required. 


(e) When the case is contributory, 85 p 
cent participation is required. 


(f) Only full-time employees working 
hours a week are considered eligible. 


(g) Groups involving seasonal or agt 
cultural employment as well as_ certait 
groups such as bowling alleys, dance halls 
parking lots, shoe shine parlors, etc., are no 
acceptable. 


(6) It was considered essential that the 
administration of coverages for these smal 
groups must be as simplified as possible 
The reason for such requirement is twofold 
First is the fact that meticulous attention ti 
detail cannot be expected on the part ¢ 
many employers. Such firms do not includ 
personnel or accounting units to which a¢- 
ministration of the insurance may be dele! 
gated. Records are not maintained with 
the thoroughness expected of larger em 
ployers. 
cern is the fact that due to a relatively 
small premium income per case, expenses 
must be kept as low as possible. Devices 
to which we resorted to achieve this result 


included standardization of benefits, elimina 
tion of individual employee register cards§ 


utilization of so-called “no name certif- 
cates” and preparation of premium state 
ments by the employer. Also, we adopted 
a special commission scale in recognition 
that our program of simplification for the 
marketing of insurance for small groups 
warranted such action. 


(7) In the previous paragraph I referred 
to a program of simplification for the mar- 
keting of insurance for these small groups 
Previously, I also referred to our intent that 
the selling of insurance to such groups be 
performed by our regular agents instead of 
our specialized group field representatives. 
I would like to comment briefly on this 
aspect of the situation. We devoted sub 
stantial time as well as expense to the 
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Spreparation of an agent’s sales kit. 


The 
material included: in this kit was designed 
to facilitate sales presentation by agents 
with limited experience in group under- 
writing. It contained attractive sales brochures 
for the employer and his employees, graphi- 
cally outlining the proposed plan of insur- 
ance. Standardization of benefits was a 
matter of prime importance in the prepara- 
tion of this material. This kit included a 
form permitting the agent to obtain readily 
complete census information at the time of 
It also included an application 
form especially designed to simplify the 
closing of the case of such an agent. I 
believe preparation of special sales material 
is one of the most important features in 
underwriting these small groups. 

(8) The final consideration which I will 
refer to in this brief summary is the ex- 
perience rating of this class of business. 
Obviously, the size of these cases does not 
permit individual case experience rating. 
To achieve adequate spread of risk, all 
cases in this category must be combined 
for experience purposes. 


In the development of this discussion up 


to this point I have purposely referred to the 
primary considerations of our initial develop- 


ment of this program. I am sure that many 
of you, particularly those of you more ex- 
perienced in underwriting small groups than 
I am, have recognized either fallacy, a 
measure of impracticability or at least a 
different opinion with respect to some of 
the considerations I have enumerated. 


Group Coverages 


Frankly, we have had to modify our posi- 
tion to some extent, and I will summarize 
the changes now contemplated. 


It appears that the degree of uniformity 
of plans and benefits which we originally 
adopted will not suffice. While it may be 
true that plans actually purchased are sub- 
stantially in keeping with the benefit 
amounts which I have indicated, the psy- 
chology of the American consumer is such 
that in many instances he must have a 
choice of models to review before making 
up his mind. Even though the product 


which you offer has been developed to meet 
maximum standards of need, efficiency and 
cost, the fact remains you must make avail- 
able other models for comparison if such 
are to be found in the sales kits of your 


competitors. Obviously, the less uniformity 
with regard to benefits, plans and adminis- 
trative practices, the greater the cost of 
handling and the more complex the job of 
marketing. Nevertheless, it appears from 
our experience that some of the virtues of 
such simplification must give way to the 
competitive necessity of making available a 
portfolio of greater variety. 

In substance, these modifications contem- 
plate a wider choice of plans, varying 
amounts of benefits by line of coverage, 
catastrophe limits for hospitalization, alter- 
native medical expense plans, inclusion of 
fringe benefits such as special accident bene- 
fits, polio benefits, X-ray and laboratory 
benefits and less stringent requirements for 
groups with a high percentage of unskilled 
workers and employees in high age brackets. 

In short, all of the liberalizations and 
flexibility of large case underwriting, with 
a rate structure comparable to larger cases, 
are desired on the part of the small group 
consumer. Any effort to achieve this result 
is indulgence in the fallacy that it is possible 
to “have your cake and eat it too,” due to 
the fact that such liberalizations and flexi- 
bility unquestionably can only be afforded 
with higher expense factors for doing 
business. 

















At the present time, we are confronted 
with a decision either (1) to expand our 
portfolio in order to keep pace with com- 
petition, even though to do so cannot 
wholly be justified in the light of maximum 
underwriting expendiency; or (2) to leave 
our portfolio as it presently exists. 

The first course of action portends a hell- 
for-leather ride with many of the saddle 
sores which presently exist in larger case 
group accident and health underwriting. 
The second course of action leads to a 
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somewhat limited production in comparison 
with some competitors. We propose to 
pursue the first course of action although 
in doing so we intend to conserve some of 
the essential considerations of our initial 
formula. 

The subject for discussion as it appears 
in the agenda refers simply to, group cover- 
ages. I have intentionally confined my re- 
marks to accident and health coverages. 
There is little which I personally can add 
with reference to life insurance for groups 
in this category. In the first place, the 
group statute of only one state—California 
—permits offering group life insurance to 
employers employing less than 25 em- 
ployees. On the other hand, there are 17 
states which have no group insurance laws 
and, presumably, group life insurance for 
small groups may be offered in these states. 
However, since this practice is not per- 
mitted in most of the larger industrialized 
states, it has not been our practice to offer 
group life insurance for any groups of less 
than 25 lives. I believe that in states where 
such coverage may be offered, inclusion of 
group life insurance in package plans for 
small groups will become increasingly im- 
portant. 

In the states where group life insurance 
may not be offered for small groups, it is 


necessary to resort to so-called “wholesal 
or “employee-life”’ underwriting. Conside 
able difficulty is experienced if the metho 
of underwriting life insurance for smal 
groups permits declination of individual a 
plications. Frequently, such declinatio 
occur with respect to proprietors or co 
porate officials, and this results in dissatis 
faction. Furthermore, many ‘agents ar 
reluctant to afford the time and trouble in 
volved in obtaining applications for th 
small amounts of life insurance that ar 
customarily involved in these plans. I dj 


not think further comment is necessary am 


the circumstances pertaining to employe 
life insurance are well known and do ng¢ 
need elaboration at this time. 


In conclusion, I again emphasize my cow 
viction that, there is need for extensive de 
velopment in the field of group insurane: 
for small groups. The millions of person 
so employed are as greatly in need of this 
insurance as individuals employed unde 
circumstances where group insurance i 
traditionally available. Failure on the pari 


result in the adoption of other measures oj 
protection for these people, which I believ 


would be less desirable than properly under 


written plans by insurance carriers. 


[The End) 


INCOME REPLACEMENT INSURANCE 
| 


“Let us look at... [what is] sometimes 
called ‘income replacement’ insurance. 

“There are four hazards to which in- 
come producers are subject: (1) prema- 
ture natural death—dying too soon; (2) 
economic death—living long; (3) 
disability due to an accident; or (4) 
disability due to a disease. 

“The first two can be taken care of 
or protected against by life insurance. 
But income—that which provides the 
everyday necessities of food, shelter and 
clothing—is subject to loss if illness or 
an accident strike the breadwinner. In- 
come replacement—or salary insurance 
—is often called primary insurance be- 
cause it insures one of the basic things 
any of us have—our income. Salary in- 
surance benefits many times flow 
directly or indirectly to and 
hospitals. 


too 


doctors 
“There are many variations in types 


of policies, but essentially they are writ- 
ten according to several basic under- 
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writing principles. First of all, it is 
neither practical nor desirable for an 
insurance policy to pay the entire wage 
loss or medical care cost. This is es- 
pecially true of individual policies. Were 
an insurance company to absorb the total 
loss of disability costs the premiums 
would be beyond the reach of the aver- 
age person. 


“Applying this principle to income 
replacement insurance you find it to be 
the general practice of companies to in- 
sure up to 80 percent of ‘take home’ pay. 


“Tt is not uncommon for many of 
these policies to pay for a lifetime if 
disability is a result of an accident. 
This is because accidents are much less 
frequent than illness, they may be meas- 
ured objectively and, therefore, are sub- 
ject to easier control.’—James_ R. 
Williams, director of public relations, 
Health and Accident Underwriters Con- 
ference, address to Medical Economics 
Forum, Peoria, Illinois, December 3. 
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Health Insurance for Our Older Citizens— 


Present Coverage arid Future Prospects 


By JOHN H. MILLER 


oo FACTS available to us as to the 
incidence of sickness among older people 
—that is, those who have reached or passed 
age 65—and as to the health insurance cov- 
erage which they enjoy may be summarized 
as follows: 


(1) The incidence of sickness and dis- 
ability increases with advancing age. Con- 


Ssequently, the expense of medical care is 
irelatively greater in the case of the older 


members of our population. This is true 
regardless of how these expenses are financed. 


(2) Insurance against the cost of medical 
care is available to the older citizens who 
are able to qualify for it and who can pay 
for it or for whom payment is made by an 
employer, former employer or other source. 
Such insurance is now widely held and the 
coverage is increasing. 

The cost of hospital, surgical and medical 
expense insurance at the higher ages obviously 
is greater than the cost for ages up to 65 
because the incidence of sickness is greater. 
While the frequency of disabling illnesses 
does not increase markedly with age, re- 
covery from an illness takes longer in the 
case of the older patient, and there is a 
greater likelihood that his illness or 
ability may be permanent. After middle age 
there is a continuing increase in the fre- 


dis- 


quency of hospital admissions as well as in 


the average length of stay. 


As a rough measure of relative costs, it 
may be said that the amount of hospital 
confinement per capita for persons 65 and 
over is in the neighborhood of four times 
that for persons under 65. The frequency 
of surgery also increases with age, but appar- 
ently not so rapidly as does the incidence 
of hospital confinement. It appears that the 
cost of surgery for persons 65 and over may 
be about double that for those under 65. 
Probably the age incidence of medical care 
other than surgery falls somewhere between 


Insurance for Older Citizens 


This address was delivered on February 
8 at the fourth annual hospital-medical 
forum of the Health and Accident Under- 
writers Conference, held in Chicago. Mr. 
Miller is vice president and actuary, 
Monarch Life Insurance Company. 


that of hospital confinement and that of 
surgery. Many of the illnesses common to 
old age are chronic in nature and, after the 
initial treatment, may require only an occa- 
sional visit by the doctor during a pro- 
tracted ‘period of hospital confinement or 
treatment at home. 


The fact that the costs of medical care 
increase with age does not create an unusual 
underwriting problem. If the cost can be 
ascertained with reasonable accuracy, a 
suitable premium can be determined and 
the business can be underwritten on a 
sound basis. Of course, the extension of 
insurance beyond previously observed limits 
normally calls for some experimentation 
and subsequent checking and correction of 
assumptions, but this process-is a familiar 
one in the insurance business. 


An appraisal of the contribution of in- 
surance in this area requires an analysis of 
the composition of our population of older 
people and a description of their needs and 
resources. Consideration might first be given 
to the older persons who are gainfully em- 
ployed—more than 40 per cent of the men 
and about 8 per cent of the women aged 
65 or over. While these gainfully employed 
individuals face rising costs of medical care, 
whether paid for directly or financed by 
insurance, and while some of them may 
have experienced a reduction in earning 
power because of their age, there are off- 
setting factors. For one thing, these older 
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workers generally have fewer, if any, re- 
maining dependents. If we could trace the 
yearly cost of medical care for a family, we 
might find comparatively little change from 
the time of the family’s formation until the 
death of the head of the family or his sur- 
viving widow, because the rising costs of 
medical care for the husband and wife 
generally follow the termination of their 
responsibilities to their children. Another 
factor which eases the burden of medical 
costs to older people is the provision made 
in the income tax law for the deduction of 
medical expenses beginning with the first 
dollar of such expense—without the exclu- 
sion of the 5 per cent of earnings that 
applies to younger people. Moreover, the 
personal exemption from income tax is 
doubled at age 65. 

The next group to be considered com- 
prises those who have retired with adequate 
means as a result of either personal savings, 
pension benefits or other sources. The 
situation with respect to retired people is 
much the same as for those who continue 
to be gainfully employed. 

A third category to consider is that of 
individuals who have retired but whose re- 
tirement income—social security, old-age 


assistance, an employee pension or a com- 


bination of these—suffices to meet their 
expenses of food, clothing and shelter but 
does not leave an adequate margin for medi- 
cal expenses. The problem presented by 
this group is little different from “that of 
the people in the low-wage classification 
generally. To these individuals, help is 
available through public welfare, disability 
assistance or private charity. Methods have 
been explored by which the medical care 
costs of this low-wage group could be met 
without the use of public welfare funds or 
the application of a means test, but the 
fact remains that if these individuals are 
unable to pay for their medical care or even 
to pay the premiums for medical care in- 
surance, someone else must pay for it. This 
means that either public welfare or assist- 
ance, private charity or free service by 
physicians must meet the need. Plans to 
bring these people under voluntary insur- 
ance through a governmental subsidy may 
appear to disguise the fact that those who 
are unable to provide for their own needs 
must look to the rest of the citizenry for 
help and assistance. However, the needs 
test would still have to be applied to deter- 
mine who is eligible for the subsidized bene- 
fits, and the burden of cost would not be 
shifted, nor is there any reason to believe 
that better service would result. 
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Finally, we have a fourth category 
people who are in institutions such as hosy 
tals for the insane, sanitariums for the tube 
culars and hospitals for other chronic casq 
Here again the taxpayers have provid 
medical care. It is difficult to see how ay 
method of financing through insurance co 
erage on individual lives could add to-th 
effectiveness of this system. 

Having classified our population of olde 
people according to their resources and rd 
spective needs, we may consider what pr 
tection is now available to them. 

Group insurance customarily is kept 
force with respect to all active employes 
regardless of their age and without increay 
in contribution as a result of age. Original} 
it was almost universal to terminate grow 
coverage upon retirement of the 
employee, but the practice of continuing 
the group insurance in effect for the em 
ployees is increasing. If, during the perio 
of employment, coverage was extended t 
the insured’s wife, it is usual to continw 
her coverage also where the insurance # 
maintained for the retired employee. 


Individuals covered on a group basis throug 
Blue Cross and Blue Shield are in a situa 
tion parallel to those with group insurancj 
issued through an insurance company. Thf 
employmeng*® 


individual who retires from 
through which he had Blue Cross and Blu 


Shield coverage usually may continue thi® 


protection on a direct remittance basis. 

In the case of individual policies, includ 
ing family group policies, we find that man 
companies limit their issues to applicant 
under a stated age, such as 60, 65 or / 
Other companies, including some: of th 


largest writers of hospital and surgical int 


surance, will issue through age 75 or ag 
80, while a few companies have policit 
available to applicants at any age. Man 
companies do not have any specific agi 
limit to which they will renew these pol: 
cies, while others have a limit on th 
renewal of the policy some years above tht 
issue limit. Accordingly, individuals ar 
not denied an opportunity to obtain healt 
insurance because of advanced age. 
While some of the policies available @ 
the higher ages are more limited than thos’ 
sold at the younger ages, it is possible—d 
issue ages through 75—to obtain policie 
for a daily hospital benefit of as much @ 
$15 payable for up to 90 days, with a $20 
surgical schedule and miscellaneous hospité 
expense limit of $50. For persons aged ij 
to 80, daily hospital benefits of $10 ar 
available; for those over 80, $5 daily benefit 
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In the past ten years the total hospi- 
ial insurance coverage has increased, 
the author reports, from less than 
25 million to well over 90 million. 


These figures are not neces- 
sarily the absolute maximum amounts and 
limits, but are illustrative of some of the 
better coverage available at the advanced ages. 

Aside from meeting the benefit cost of 
this greater amount of medical care which 
the older people may require through the 
imposition of higher premiums after age 65, 
two methods have been employed or con- 
sidered. One is to average the costs for All 
ages, letting the younger people share the 
extra cost for the older lives. With respect 
to individual insurance, the pitfalls of averag- 
ing the cost over the whole range of ages 
is obvious. The necessary increase in pre- 
mium will make the protection unattractive 
to the younger Consequently, the 
average cost will increase, and a cycle of 
increasing premiums and increasing anti- 


lives. 


Bselection will be set in motion. 


Under group insurance it is usual for the 
employees and pensioners, if they contribute 
at all, to pay the same amount regardless 


sof age, in which case the employer absorbs 


the above-average cost of the insurance 
or the older persons. Those who have studied 
the history of assessment insurance or who 
have estimated the future trends of 
group insurance covering retired as well as 
active employees will recognize the problem 
of the increased cost burden to the employer 
retired lives, with their relatively 
high insurance costs, comprise an increas- 
ingly large number in relation to his active 
employees. While it is a fine thing for the 
employer to provide this protection to re- 
tired individuals, he should be given some 
idea as to the probable future costs so that 
he can determine whether the program is 
one that he can reasonably expect to continue. 


cost 


The other approach which has been sug- 


igested is to charge a higher premium, pay- 


able only to age 65, so that the insurance 
will then be fully paid up. This would be 
a simple matter if the contingencies with 
which we must deal were as simply deter- 
mined and as free from subjective and 
artificial influences as are mortality rates. 
However, the incidence of hospital confine- 
ment, surgery or medical care depends 
upon many factors—economic, social and 
psychological; upon the availability of hos- 
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pital beds; and upon trends in the practice 
of medicine. When we reflect upon the 
changes and advances in medical practice 
during the past generation and consider all 
the research currently going on, we are im- 
with the to the 
nature and cost of medical care in the years 
ahead. Furthermore, even if we were able 
to predict with any confidence the expected 
number of days of hospital confinement 
from year to year with respect to a group 
of insured lives, we would face the uncer- 
tainty as to the cost of the hospital treat- 
ment, surgery or medical treatment for 
which the insurance is designed to pay. 


pressed uncertainty as 


these basic uncertainties it 
seems better to consider the cost of medical 
care, whether paid directly or through in- 
surance, aS a current cost to be met from 
year to year and not to be funded during 
the working years only. The payment of 


Because of 


sidered as part of the general problem of 
financing the normal living costs during 
old age. An employer, rather than assum- 
ing the increasing and uncertain liability 
arising from an agreement to continue 
group coverage with respect to retired lives, 
might increase the level of pension benefits 
so that the pensioners would have the means 
of paying the cost of the insurance. The 
employer could be of further help by pro- 
viding his retired employees with a method 
of group remittance for this insurance. 


In the field of individual policies, insur- 
ance companies which are not already doing 
so can help to solve the problem of meeting 
the cost of medical care by taking all rea- 
sonable steps to provide coverage on the 
older lives. Insurers which are presently 
terminating coverage upon attainment of a 
maximum age might well consider the con- 
tinued renewal of this business at such in- 
creased may be necessary. In 
determining the premium required for such 
renewal of a policy already issued, it is 
important to bear in mind that the initial 
underwriting expenses need not be taken 
into account. If this has not been recouped 
at age 65 or another limiting age, it cer- 
tainly will be lost irrevocably by the termi- 
nation of the policy. Furthermore, a company 
operating on the unlevel commission basis, 
which seems to comprise the preponderance 
of the business today, will have only a re- 
newal commission or service fee to consider 
by way of agents’ compensation. Renewal 
rates at advanced ages therefore can be 
computed on the basis of a comparatively 
low expense loading. I do not mean to 
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rates as 





























suggest that the cost of insuring the older 
people should be subsidized by the younger 
policyholders, but rather that every effort 
be made to keep the cost of continued pro- 
tection as low as possible by recognizing 
the actual incidence of expenses and by 
seeking every possible economy in the ad- 
ministration. 


By permitting the renewal of insurance 
against the cost of medical care without 
specific age limitation, the problem of cov- 
erage will be solved for those who have the 
opportunity and the foresight to obtain in- 
surance before passing the maximum age at 
issue. For those who have not done so or 
whose insurance already has been terminated, 
there are available policies, as has been 
mentioned, subject to very high issue limits 
such as age 75 or 80 or—in the case of 
some companies—without any age limit 
whatsoever. It would be helpful if addi- 
tional companies would adopt the policy of 
issuing insurance at these advanced ages 
although, of course, the need for this will 
diminish if renewal of insurance issued at 
the younger ages is permitted without limi- 
tation because of advanced age. 


We have looked at what the insurance 
companies are doing and what further steps 
they may take. Let us now consider the 
place of government in this picture. As 
mentioned, government has for many years 
played a major role in furnishing and financ- 
ing medical care for our older as well as 
our younger citizens through the mainte- 
nance of institutions for patients with tuber- 
culosis, mental sickness and other chronic 
ailments, and through the public welfare 
programs. Continued operation and, in 
some cases, substantial improvement in the 
quality of these institutions appears desir- 
able. Significant also is the special aid 
given by the income tax provisions. Perhaps 
it would be well to consider an increase in 
the maximum amount of medical expense 
deductible from taxable income, but beyond 
the improvement and extension of 
lished facilities and aids, great 
should be exercised in adding to 
ment’s role in this field. 


estab- 
caution 
govern- 


For example, the proposal which has been 
made to offer hospitalization benefits to 
OASI beneficiaries, while it may appear 
on casual consideration to have some merit, 
is seen to be a very dangerous proposal 
when carefully analyzed... A study of the 
experience in Saskatchewan would certainly 
lead to the conclusion that our hospitals 
would soon be overburdened. with older 
people whose needs are for domiciliary care 
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rather than for the very expensive car 
provided in general hospitals. A more im 
portant objection, from a long-range con- 
sideration, is the precedent which would he 
established and which would almost in 
evitably lead to the addition of surgical and 
medical benefits under the same method of 
financing. Furthermore, government, in pay- 
ing for these services out of a trust fund, 
would presumably feel obliged to supervise 


and regulate the facilities being used and] 


the individuals rendering the service. Thus 


it would be only one easy step from a so § 
called insurance plan to a plan of govern-§ 


mental medical care. 


The same danger is inherent, though per- 
haps less obvious, in proposals which have 
been made for government subsidy or goy- 
ernment reinsurance of health insurance 
plans. 
without incurring an obligation or putting 
oneself under the authority of the organiza- 
tion giving the subsidy. Certainly the gov. 
ernment could not and should not pass out 
money in the form of subsidies or incur 
liabilities under a plan of reinsurance with- 
out looking to see how the money is spent 
This would mean checking the care given 
by hospitals and the methods by which 
they place a price on that care. It would 
mean checking the quality of medical sery- 
ice and the compensation received by the 
physician or surgeon for that service. All 
of these governmental plans have the com- 
mon characteristic of involving the entire 
population in a form of regimented pro 
gram, the principal purpose of which is t 
aid only a segment of the population or t 
avoid the supposed indignity of a means 
test. It is most important that we analyze 
these issues clearly and seek a direct solu 
tion to the specific problem rather than to 
put everyone under the same blanket in an 
attempt to help one group. 


Progress is being made in extending in- 
surance coverage to the older people. While 
current figures indicate that this coverage is 
less prevalent among the older than among 
the younger group, we should not take this 
as an indication of an inherent limitation in 
the role of insurance at the older ages. We 
must remember that in the past ten years 


the total hospital insurance 


increased from less than 25 million to well] 


over 90 million. Naturally, this growth has 


taken place mainly among the people off 


age and their dependents. As 
these people move into the older age group, 
carrying their coverage with them, the pro- 


working 


portion of people aged 65 and over who art 
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insured will increase markedly. Current 
efforts to sell insurance to those already in 
the older age group will accelerate the ex- 
tension of coverage in this area. Thus the 
outlook for a substantial increase in cover- 
age at the older ages is very favorable. 

This discussion has centered on insurance 
against the cost of medical care since most 
of the interest and concern over health in- 
surance at the higher ages appears to be 
directed to this type of coverage. Obviously 
there is no place for loss of time insurance 
in connection with those older people who 
are not gainfully employed. Those who are 
employed and are covered by group insur- 
ance continue to enjoy this protection with- 
out increase in the amount of their own 
contributions. In some cases the policies 
limit the maximum number of weeks for 
which indemnity will be payable in any 
calendar year after the employee has passed 
age 65 but the tendency is toward dropping 
this restriction. In the individual field there 
is also a tendency to renew policies to 
higher ages. Noncancellable policies which 
have generally terminated automatically at 
age 65 sometimes now provide for condi- 
tional renewal after age 65 provided the 
insured is still actively employed and the 
company is willing to continue the risk at 
the premium it has established for this age 
group. 

Because of the great interest that has 
been shown in hospital and surgical insur- 
ance and the high degree of popularity and 
public acceptance which have been accorded 
to it, entirely too little attention has been 
paid to weekly or monthly indemnity ‘for 
loss of time from disability—the funda- 
mental benefit in health and accident insur- 
ance. It is the income of the family head 
with which not only medical care but the 
basic necessities of food, clothing and shel- 


INSURANCE COVERAGE SOARS _ 


“You know that the volume of grout 
| life insurance in force has increased over 
| 80 percent in the last five years; so that 
| today there is over 64 billion dollars of 
this type of insurance alone, with annual 
premiums well in excess of 750 million 
dollars. 


“Group accident and health insur- 


ance has had a phenomenal rise 
during the past few years. Premiums 
| for this type of insurance exceeded 


one billion dollars per year as of Janu- 
ary 1, 1953. Compare that with the 300 
million dollars of premium which was 
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ter are purchased. When the source.of the 
family income fails, the entire security of 
the family is shattered. While I am sure 
that most people in the health and accident 
business are convinced of the primacy of 
this basic protection against loss of income, 
there has been so much activity and dis- 
cussion and publicity with respect to hospi- 
tal and surgical insurance that the former 
has often seemed to be submerged or even 
forgotten. The statistics assembled annually 
through the chamber of commerce survey 
of individual health and accident insurance 
show that during the past five years the 
increase in the number of persons covered 
through individual policies protecting them 
against loss of time has been almost neg- 
ligible, while in the same period hospital 
coverage has nearly quadrupled. 

It is important that we in the health and 
accident insurance business keep in mind 
that our function is that of protecting the 
family economy against the hazards of sick- 
ness and accident. To this end we must not 
be satisfied merely with selling policies, 
but rather with designing programs which 
are sufficiently flexible and sufficiently com- 
prehensive to meet the widely varying needs 
of the many families and individuals who 
make up the population. To do this success- 
fully requires thorough planning and re- 
search in our home offices, so that 
make available at all times the best 
protection. We must also present our policies 
and programs to the public in an intelligent 
way through the use of sound advertising 
and efficient salesmanship, based upon care- 
fully selected, well-trained and adequately 
supervised salesmen. With this goal and 
through these means, our business can con- 
tinue to grow in value to the public. 


[The End] 


Wwe may 
possible 


being paid in 1947 and you have a gen- 
eral picture of what has been happening | 
in this field. 

“Welfare programs instituted as a re- 
sult cf collective bargaining between em- 
ployers and unions contributed materially 
in the tremendous rise in the number of 
employees and dependents insured, in 
the type and extent of the insurance 
benefits provided and in the total annual 
expenditures in premiums.”’—Martin E. 
Segal, of Martin E. Segai and Company, 
in an address to the Health and Accident 
Underwriters Conference, February 9. 
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LABAMA—Cities in this state may levy 
‘Xan annual privilege license against mu- 
tual insurance companies other than life.— 
The Mayor of the City of Dotham posed 
this question: ‘Does the 1943 amendment of 
Section 117, Title 28, Code of Alabama, 
1940, exempt any mutual insurance company, 
organized in, or admitted to this State, from 
liability for annual privilege license levied 
by a city for the privilege of doing business 
in such city? In other words, does such 
amendment take away the authority of a 
city in Alabama to levy an annual privilege 
license under the authority granted in 
Sections 736-739, Title 37, Code of Alabama, 
1940, as to mutual insurance companies?” 


The ruling holds that there is no conflict 
between the statutes and the amending of 
Section 117 did not repeal Sections 736-739 
as to mutual insurance companies; they can 
be subject to a license fee or privilege tax. 
—Opinion of the Alabama Attorney General, 
January 15, 1954. 


is a 


er een a_ broker 
A director of the insurance company the 
payment of brokerage fees is complicated. 
—The Insurance Commissioner has asked 
“whether a practice by insurance companies 


of paying brokerage fees or commissions 
for services rendered by a stockbroker firm 
in the purchase of securities by the company 
violates section 1101, Insurance Code, in 
those instances where a partner in the stock- 
broker firm is a member of the company’s 
board of directors. Section i101 includes a 
provision which forbids directors of ‘ad- 
mitted’ (California-licensed) insurers to re- 
ceive ‘any money or valuable thing for 
“aiding in, any purchase by or sale to such 
insurer of any property” ’.” 

The Attorney General rules that “The 
practice specified is a violation of that sec- 
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tion of the code whether the company be 
foreign or domestic.”—Opinion of the Cali- 
fornia Attorney General, No. 52/44, Decem- 
ber 31, 1953. 


SPR members of a partner- 
ship agency are not required to be 
licensed agents.—The Insurance Commis- 
sioner asked for this opinion because of the 
recent repeal of Sections 627.19 and 627.20 
and the existence of the Attorney General’s 
opinion under the repealed sections. The 
pertinent sections of the opinion follow: 

“Opinions of my immediate predecessor 
in office, numbered 045-319 and 045-323 
(1945-46 Biennial Report, 678, 679), dealt 
with the propriety of payment by a corpo- 
rate insurance agency of dividends, orig- 
inally deriving from commissions on insurance 
written by members of such agency who 
were licensed agents, to a stockholder of 
the corporation who was not such a licensed 
agent. The conclusions reached in said 
opinions were, in effect, that such would 
violate the provisions of former § 627.19, 
F. S., relating to the unlawful division of 
insurance commissions. Former § 627.20, 
F. S., was also relevant to such question. 
Under the laws then existing, the same 
conclusion would have been applicable with 
respect to division of commissions with 
members of partnership agencies who were 
not licensed agents. 

“Sections 627.19 and 627.20 were repealed 
by § .30 of Ch. 28075, Laws of 1953. That 
chapter deals comprehensively with the 
regulation and licensing of agents (and their 
solicitors) representing insurers issuing the 
following lines of coverage: physical dam- 
age, fire and allied lines, aviation, marine, 
casualty, workmen’s compensation, inland 
marine, or surety including fidelity, guar- 
anty or surety bonds, public liability and 
property damage insurance. 
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“Sections .09 and .11 of Ch. 28075 pre- 
scribe, in effect, that only natural persons 
may be licensed as agents; that a ‘firm, 
partnership, association, or corporation, as 
such, shall not be licensed’. 

“Section .19 of said chapter provides: ‘If 
a partnership or corporation holds an agency 
contract, the members of the partnership 
and all officers and stockholders of the 
corporation who solicit, negotiate or effect 
contracts of insurance shall be required to 
qualify individually as agents, and all of 
such agents shall be individually licensed 
by each fire and casualty company entering 
into a contract with such agency’. 

“Section .22 of said chapter deals with 
division of commissions. Subsection 2(a) of 
said section provides, in effect, that no 
licensee under the chapter shall divide with 
others or share in any commissions payable 
on account of insurance subject to said chap- 
ter, except that, among other things, ‘A 
resident agent may divide or share in com- 
missions with his own employed solicitors, 
and with other resident agents licensed to 
write the same kind or kinds of insurance’. 
Subsection (3) of said section provides that, 
‘No such licensee shall share a commission 
with any corporation unless such corpora- 
tion is an insurance agency’. No mention 
is made in the section concerning a part- 
nership agency in relation to this question. 

“But for the provisions of §.19 of the 
chapter, a reading of its entire provisions, 
particularly subsection .22(2)(a) thereof, 
above quoted, would seem to require an affirma- 
tive answer to the question. However, the 
provisions of said §.19 clearly contemplate 
the regularity of partnership and corporate 
agencies, the single prohibition implicit therein 
being that only the members of such part- 
nerships and officers and stockholders of 
such corporations who are duly licensed 
agents of a ‘fire and casualty company’ may 
solicit, negotiate and effect contracts of 
insurance. The reasonable intent of the pro- 
visions of said §.19 is to permit members 
of a partnership agency who are not so 
licensed under Ch. 28075 to share in the 
division of commissions deriving from busi- 
ness written by the partnership members 
duly ‘licensed.” 

Where members of a partnership operat- 
ing an insurance agency share in the com- 
missions on the business written, the mem- 
bers are not required to be licensed as 
agents.—O pinion of the Florida Attorney Gen- 
eral, No. 053-274, October 16, 1953. 


A regulatory license fee is not in lieu of 
an occupational tax.—The state comptroller 


Attorneys General 


presented the following problem to the At- 
torney General. The business of an insur- 
ance adjuster is regulated by the State of 
Florida in the interest of the public. The 
Insurance Commissioner administers the act 
and has the authority to revoke, suspend 
or refuse to renew licenses of insurance ad- 
justers. This law requires an annual license 
fee. The fee is not a tax for the purpose 
of revenue, but instead is for the purpose 
of reimbursing the general revenue fund for 
the expenses of regulation. There is no 
conflict between this law (Chapter 28074, 
1953) and Section 205.13 Florida Statutes, 
for the latter section provides that regu- 
latory fees should be in addition to any occu- 
pational license tax.—Opinion of the Florida 
Attorney General, No. 054-7, January 19, 
1954. 


NDIANA—Certain files of the Insurance 
4 Commissioner are not public records. 
—The Department of Insurance accepts 
complaints from persons whose claims have 
been denied by insurance companies. It 
writes to these companies asking for an 
explanation of the denials of the claims. 
After receipt of a company’s reply, the en- 
tire text or the substance of such reply is 
forwarded to the complainant. The com- 
plaint, the department’s letter to the company, 
the company’s reply and the department’s 
correspondence with the complainant are 
all placed in a file. The question sub- 
mitted for ruling is whether these files are 
to be construed as public records and to be 
made available for inspection by the public. 

The Attorney General replied: “Thus, for 
any writing to be a ‘public record’ there 
must be a statute or regulation requiring or 
directing the same to be kept. I have ex- 
amined the Indiana Insurance Code and 
find no such requirement or directive for the 
matters to which you refer. Also there is 
no such requirement or directive in any rule 
or regulation of the Insurance Department. 

“Therefore, in answer to your request, it 
is my opinion that the letters, writings and 
files to which you refer are not ‘public rec- 
ords’ and accordingly are not available, 
under the law, for inspection by the public.” 
—Opinion of the Indiana Attorney General, 
No. 114, December 19, 1953. 


M ISSOURI—Insurance covering the loss 
of state-owned property is a proper 
charge against appropriations, but liability 
insurance covering employees of the state 
including the drivers of state-owned auto- 
mobiles is not.—This question was sub- 
mitted by the Director of Revenue and it is 
answered as follows: 
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“Your letter states that your attention has 
been called to the fact that many of the 
Appropriation Acts passed by the last Legis- 
lature for operation of the several state 
departments recite that the appropriations 


respectively, are for ‘insurance and pre- 
miums on bonds’. We have examined the 
compilation prepared in pamphlet form by 
the Secretary of State of the Appropriation 
Acts passed by the 67th General Assembly 
for the biennium, July 1, 1953, to June 30, 
1955, and find that there are more than a 
dozen of the separate Appropriation Acts 
which include, as items of expense for 
which the appropriation was enacted, ‘insur- 
ance and premiums on bonds’. 


“The third paragraph of your letter states 
the question you desire answered by our 
opinion. The paragrap!: reads: 


“Will you please advise if a premium 
on insurance, including liability, etc., for 
state-owned automobiles is a proper charge 
against appropriations to the various state 
departments and, if, to provide protection 
under the new Financial Responsibility Law, 
employees who drive state-owned automo- 
biles could carry liability insurance at the 
expense of their employer, if it is deemed 
advisable by the department head.’ 


“The following legal principles are in- 
volved here, and must be determined in 
this opinion: 


“1. Whether a premium on insurance, 
including liability for state-owned automo- 
biles, used by the several state departments, 
is a proper charge against appropriations 
as operating expense of the various depart- 
ments, and, 


“2. Whether, for their own protection, 
department employees who drive state-owned 
automobiles may, under the Financial Re- 
sponsibility Law, carry liability insurance 
at the expense of the State. 


“The State, like any other owner of the 
title to property, has an insurable interest 
therein. 

se: 3. 


J. 1111, on the point, states this 
text: 


“*The test of insurable interest in prop- 
erty is whether insured has such a right, 
title, or interest therein, or relation thereto, 
that he will be benefited by its preservation 
and continued existence or suffer a direct 
pecuniary loss from its destruction or injury 
by the peril insured against. : 

“There is no statute in this State giving 
county courts of the several counties of 
the State the express authority to insure 
county property. Section 49.270 of -said 
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Chapter 49, however, provides that county 
courts shall preserve the property, real ani 
personal, of their respective counties. Saif 
section reads, in part, as follows: 


[he said court shall have control an/ 
management of the property, real and pe 
sonal, belonging to the county, and shal 
have power and authority to purchase, leag 
or receive by donation any property, re 
or personal, for the use and benefit of the 
county; : 


“In Walker v. Linn County, 72 Mo. 650, thef 
Supreme Court, construing the section then™ 
in force, now said Section 49.270, on thel 
question of insuring public property heli 
that because of the wording of the statute 
providing that county courts were given thi 
control and management of the property off 
the county, real and personal, such court} 
have the authority to make a contract for] 
insurance, binding upon the county, directly§ 
tending to carry out the duties of the cournf 
to preserve county property. We believel 
that any department, or the head of any§ 
department of the state government, having 
official custody and control over the states 
physical property, likewise, as was done in} 
the Linn County case, supra, may lawfully§ 
insure such property for the state against loss 

“Section 23 of Article IV of the presenf 
Constitution of this state provides that the} 
General Assembly shall make appropria 
tions and shall distinctly specify the amount 
and purpose of the appropriation without 
reference to any other law to fix the amount 
or purpose. Section 21.260, RSMo 1949, con- 
tains the same provision as to the amount} 
and purpose of an appropriation. 


“We have thus seen that the State may 
lawfully insure its physical property against 
loss at public expense as was done in the 
Linn County case and approved by the Su- 
preme Court. That case is authority in this 
instance, for an appropriation to be made 
by the Legislature of funds from the State 
Treasury for the purpose of paying for 
insurance against loss on tangible state 
property. We have also observed that the 
Legislature has appropriated, for operation 
of the various departments of the state gov- | 
ernment, as is shown in the compilation 
of such Appropriation Acts by the Secre- 
tary of State, funds for the payment of in- 
surance by the several departments as af 
item of expense in any department having 
custody of state property, such as automo} 
biles, where insurance against loss may have 
been, or may be, contracted for by the state 
through such department, on its physical 
property. The payment for such insurance 
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isa lawful and proper charge against appro- 
priations specifying insurance as an item of 
expense to the various state departments 
on state-owned automobiles. 

“We will consider the question 
whether for their own protection state em- 
ployees who drive state-owned automobiles 
may, under the new Financial Responsibility 
Law, carry liability insurance at the expense 
of the state if it is deemed advisable by 
the department head. The state is not 
liable for the torts of its officers or agents. 
(59 C. J. 194). Our Supreme Court so held 
in Cassidy v. City of St. Joseph, 247 Mo. 197, 
where the court at l.c. 205, 206, said: 

“‘Neither the State nor those quasi-cor- 
porations consisting of political subdivisions 
which, like counties and townships, are 
formed for the sole purpose of exercising 
purely governmental powers, are, in the ab- 
sence of some express statute to that effect, 
liable in an action for damages either for 
the non-exercise of such powers, or for 
their improper exercise, by those charged 
with their execution. 


now 


“Thus, it is clear, we believe, that since 
the state is not liable for the torts of its 
officers, agents or employees there is no 
reason or lawful ground upon which the 
state might contract for liability insurance 
on behalf of such officers, agents or em- 
ployees. The state cannot lawfully take 
out such insurance for such officers, agents 
or employees. 

“It is, therefore, considering the premises, 
the opinion of this office that: 

“1. The state like any other 
the title to property may enter into a con- 
tract insuring its tangible property against loss; 


owner of 


“2. The cost of such insurance is a proper 
and lawful charge against appropriations by 
the Legislature specifying insurance as an 
item of expense of operation for the various 
state departments on its physical property, 
including state-owned automobiles; 

“3. The state may not lawfully contract 
for liability for its officers, agents or em- 
ployees including drivers of state-owned 
automobiles. 

“4. State employees who drive state- 
owned automobiles in the performance of 
their duties have the lawful right to con- 


tract liability insurance for their own pro- 
tection under the new Financial Responsibility 
Law. Such employees must pay for such 
insurance out of their own funds. Such costs 
would not be a proper or lawful charge 
against appropriations made by the Legisla- 
ture to the various state departments which 
include ‘insurance’ as items of expense of 
operation of such departments.”—Opinion 
of the Missouri Attorney General, January 
14, 1954. 


NN] EVADA—The Commissioner is-now on 
i Ncivil service status—A recent ruling 
places the Insurance Commissioner of the 
State of Nevada under the classified service 
in the state’s merit system. Nevada is the 
second state to take such a step, Colorado 
being the first—Opinion of the Nevada At- 
torney General. No. 307, December 7, 1953. 


HIO—Revision of Ohio law effective 
October 1, 1953, did not change the 
legal effect on meaning of certain insurance 
provisions.—The Superintendent of Insur- 
ance presented four questions to the At- 
torney General requesting interpretation of 
Section 9593, which has become Section 
3939.01 of the Revised Code. The questions 
are apparent from the answers given below: 
“1. Mutual protective associations are au- 
thorized by Section 3939.01, Revised Code 
(Sec. 9593, G. C.), to collect an_ initial 
charge, on each contract of insurance, being 
an amount in accordance with its constitu- 
tion and by-laws, plus an amount not in 
excess of one-tenth of one per cent of the 
amount of the contract of insurance, which 
total charge shall never exceed fifteen dollars. 
“2. Mutual protective associations, formed 
under Section 3939.01, Revised Code (9593, 
G. C.), are unauthorized to insure dwellings 
other than detached farm dwellings. 


“3. A member of a mutual protective asso- 
ciation, whose policy has been cancelled by 
the association, has no right to share in the 
association’s surplus at the time of cancellation. 

“4. Mutual protective associations, formed 
under Section 3939.01, Revised Code (Sec. 
9593, G. C.) may insure against loss result- 
ing proximately from fire.”—Opinion of the 
Ohio Attorney General, No. 3206, October 13, 
1953. 


“The riders in a race do not stop short when they reach the goal. 


There is a little finishing canter before coming to a_ standstill. 


There is time to hear the kind voice of friends and to say to one’s 


Attorneys General 


self: “The work is done.’”—Mr. Justice Oliver Wendell Holmes. 
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New York Issues A & H Filing Rules 


In the 
procedure 
necessary to discharge its obligations under 


interests of 
and 


streamlining 
providing the 


filing 
information 


the insurance law, the Insurance Depart- 
ment of the State of New York has issued 
a Guide for Filing of Individual and 
Blanket Accident and Health Forms and 
Rates, effective January 20, 1954. We quote: 

1. Number of Forms Required. 

“Policy forms” being submitted for either 
preliminary review or formal approval shall 
be submitted in duplicate. 


2. Preliminary Review. 


An insurer may file two printers proofs 
of any “policy form” for preliminary re- 
view, however typewritten copies may be 
submitted if a form is not to be used gener- 
ally. This procedure makes possible the 
review of the form and the correction of any 
defects which may be noted by the policy 
examiners before the preparation of the 
copies required for formal submission. 

3. Form Numbers. 

Each “policy form” must be designated 
by a suitable form number which may be 
made up of numerical digits or letters, 
or both, in the lower left-hand corner of 
the first page. The form number should 
be sufficient to identify the form from all 
others used by the insurer without refer- 
ence to edition or printing date. 

4. Formal Approval. 

“Policy forms” may be submitted for for- 
mal approval either after or without a pre- 
liminary review. “Policy forms” submitted 
for formal approval should be submitted in 
the form intended for actual issue. In 
general, this will mean in printed form. 
If a “policy form” will not be printed, it 
is important that the form when reproduced 
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be clear and legible—and in reasonably 
permanent form considering its probable 
lifetime. Typewritten forms should be used 
only for single cases or when their use will 


be too infrequent to justify other preparation, 7 


5. Preparation of Forms. a. I 


When the nature of the information tof endor 


be inserted in any blank space of the rate 
“policy form” cannot be determined from§ shall 
the wording of the form, such blank space§ dupli: 
shall be filled in with hypothetical data} missi 
to the extent needed to indicate the purpose surer 
and use of the form, or as an alternative,— outlit 


such purpose and use may be explained inf b. 
the letter submitting the form. : 


paras 

With respect to Impairment riders, such copie 
fill-in material as is practicable should be form 
submitted at the time such rider is filed} mishe 
Any additional or change material should cont: 
also be submitted at the time when such® (1 
material is to be used. No such material} sym 
should be used unless notice of acceptance} to w 
by the Department is given. Ve 
When submitting a “policy form” tog fee | 
which a copy of application will be attached vari 
when issued, the copy of application shall pati 
be attached to the “policy form.” If the (: 
copy of application has already been ap-} jimi 
proved, the date of approval shall be shown§ gg, 
either on the form or in the submitting letter} ide 
6. Filing Letters. h idet 
The letter of submission shall be ing} Wh! 
duplicate and shall contain the following c 
information: to 
a. The identifying form number of each J the 
form submitted. sha 
b. A statement of the ‘ind of coverage se 
provided. oe 
4 . : § jud 

c. If the form is a new one, a statement § jt, 
to that effect. for 


d. If the form is intended to supersede § tio 
another approved or filed form, the form als 
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number of the form replaced and the date it 
was approved or filed by the Department, 
together with a statement of the material 
changes made, 

e. If a form is intended to supersede 
another form previously submitted but not 
yet formally approved, the form number 
of the form previously submitted and the 
date it was submitted to the Department. 

f. If a form being filed for formal ap- 
proval had previously been submitted for 
preliminary review, a reference to the pre- 
vious submission and a statement setting 
out either (a) that the formal filing agrees 
precisely with the previous submission or 


3 (b) the changes made in the form since 


the time of preliminary review. 

The purpose and use of hypothetical data 
may be explained in the filing letter pur- 
suant to Section 5 above. 


7. Rate Filings. 

a. Every policy form and every rider or 
endorsement thereon affecting the premium 
rate or coverage submitted for approval, 
shall be accompanied by a rate schedule in 
duplicate, separate from the letter of sub- 
mission; such rate schedule shall bear in- 
surer’s name and contain the information 
outlined under paragraph b. 


b. In addition to the requirements of 
paragraph a, every company shall file two 
copies of its rate manual, preferably in the 
form of numbered pages when and as fur- 
nished to its agents; such rate manual shall 
contain at least the following information: 


(1) The form number or identification 
symbol of each policy, rider or endorsement 
to which the rates apply. 

(2) A schedule of rates showing policy 
fee or rate changes at renewal, if any, and 
variations, if any, based upon age, sex, occu- 
pation or other classification. 

(3) An outline of rules pertaining to 
limits in respect to age, amounts and clas- 
sifications of eligible risks. In case of a 
rider or endorsement, the form numbers, 
identifying symbols or types of policies with 
which it will be used. 

c. Except as modified from time to time 
to provide more expeditious transaction of 
the processing of policy forms, rate filings 
shall be accompanied by anticipated loss 
ratios and the basis thereof. The insurer 
may at its option, include the experience or 
judgment of the insurer in adapting for 
its use the particular statistics, experience 
formula or factors involved in the calcula- 
tion of the rates, and may, at its option, 
also include the experience of other in- 


State Department Rulings 


surers, unusual expense factors, special re- 
serves, or other relevant information. 

d. Any revision of a rate filing shall be 
accompanied by a statement as to the rea- 
son for the revision, the experience on the 
policy form or forms, and may include any 
other relevant information. 

e. Where appropriate, the data required 
by Sections 7c and 7d may be included under 
Section 6. 

f. Attention of the insurer is called to the 
desirability of maintaining adequate statis- 
tics to enable it to explain variations in its 
experience. 


State-Owned Vehicles and Financial 
Responsibility in North Carolina 


The Motor Vehicle Safety and Financial 
Responsibility Law became effective on 
January 1, 1954. To clear the 
confusion and doubt relative to the opera- 
tion of state-owned automobiles, Commis- 
sioner Gold has issued a memorandum 
explaining the position of the state in rela- 


tion to the carrying of insurance. 

The State of North Cardlina carries no 
liability insurance covering its own auto- 
mobiles, nor does it insure the liability 
of employees operating state-owned autos. 
Neither does the state insure against any 
liability in connection with the operation 
by state employees of the employee’s car 
in state business. 


some of 


Pennsylvania's Commissioner 
Stayed by Injunction 


In July of last year the commissioner 
sent a notice to all interested companies 
that, beginning January 1, 1954, all domestic 
mutual fire insurance companies would be 
required (1) to maintain an unearned pre- 
mium reserve in connection with fire, theft 
and collision coverage on motor vehicles 
and on their casualty business and (2) to 
file rates for approval by the commissioner. 

The commissioner’s action was taken 
pursuant to Attorney General Opinion No. 638. 

On December 22, 1953, a preliminary 
injunction was obtained by Bankers Mutual 
Fire Insurance Company and others re- 
straining the commissioner from imposing 
these requirements. This preliminary in- 
junction has the effect of suspending the 
commissioner’s notice with respect to all 
domestic mutual insurance companies other 
than life or title, pending the court’s deter- 
mination of the issues. 
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Insurance Facts 


Life Insurance Fact Book 1953. Institute 
of Life Insurance, 488 Madison Avenue, 
New York 22, New York. 107 pages. 

The Institute of Life Insurance is an or- 
ganization of legal reserve life insurance 
companies serving the public as a central 
source of information about life insurance. 
Accordingly, their booklet contains facts 
regarding the amount of life insurance in 
force, the investments of the companies, 
mortality tables and a wealth of other data. 


Tax Guide 


1954 United States Master Tax Guide. 
Commerce Clearing House, Inc., 214 North 
Michigan Avenue, Chicago 1, Illinois. 1954. 
416 pages. $3. 

This volume conserves time and protects 
against overpayments and mistakes in pre- 
paring 1953 income tax returns and in han- 
dling 1954 tax questions. Based on Internal 
Revenue Code and Treasury Regulations 
as amended to date of publication, and con- 


trolling Supreme Court and Tax Court 
decisions, this dependable “guide” will prove 
an excellent desk or brief-case aid. It con- 


tains a complete explanation of federal in- 
come taxes as they affect individuals, 
partnerships, corporations, estates and trusts. 
It reflects new Regulations 118. Thoroughly 
indexed, it includes rate tables, withholding 
tables, and check lists of deductible and 
nondeductible items. 


In Re Distaff 


State Laws on the Employment of Women. 
Edith L. Fisch and Mortimer D. Schwartz. 


The Scarecrow Press, 3341 Prospect Av- 
enue, N. W., Washington, D. C. 1953. 377 
pages. 
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Discrimination in employment on_ the 
grounds of color is under 
fire from many quarters these days. This able 
little book levels its attack upon another a vie 
kind of discrimination—that directed at fe Fri 


race, creed or 


male workers. Nort 
The brief introduction deals with the over-§ '' | 
all choice-of-employment picture, pinpoint-§ 4", 
ing antifemale discrimination in professional '§ di 
education, on wage scales and by unions and 
oie! 

Protective state legislation in the fields 

of maximum hours, rest and meal periods 


child § Aut 


night work, prohibited occupations, 





birth and minimum wages is discussed. N 

The body of the work is devoted toa p bilit 
state-by-state listing of the laws pertaining lato 
to female employment. Its stated purpose secu 
is “to serve as a source of reference for ame 
lawyers and laymen, including employers,® nect 
to the state laws relating to the employment} Wis 


of women.” Alb 
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coverage of this book is incomplete because 
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Rounding out the book are a few excerpts} 
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ce 

Guide to Pension and Profit Sharing Plans te: 
Robert S. Holzman. Farnsworth Publishing to 
Company, Inc., 11 West Prospect Avenue, ra 
Mt. Vernon, New York. 1953. 64 pages. Vi 
$1.50. lo 
Robert S. Holzman, who is professor of § ® 
taxation at New York University Graduate J pl 
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School of Business Administration, is the 
author of this little book. Professor Holz- 
man has done the hard work: We can all 
ask questions about pensions and _ profit 


sharing—but he provides the answers. 
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J previous edition. It 


Lie Detection and Criminal Interrogation. 
Fred E. Inbau and John E. Reid. The 
Willams & Wilkins Company, Mt. Royal 
sand Guilford Avenues, Baltimore 2, Mary- 
land. Third edition, 1953. 242 pages. $5. 

This, the third edition, represents ex- 
tensive revision and enlargement of the 


discusses thoroughly 
the techniques and accurate use of the lie 
detector and explains the response patterns 
with a number of illustrations. Consider- 
able advice on criminal interrogation with 
a view to eliciting the truth is included. 

Fred E. Inbau is professor of law at 
Northwestern University and former direc- 
tor, Chicago Police Scientific Crime Detec- 
tion Laboratory; his coauthor, John E. Reid, 
is director, John E. Reid and Associates, 
and former staff member, Chicago Police 
Scientific Crime Detection Laboratory. 


Auto Liability Laws 


New pamphlets covering automobile lia- 
bility security laws and revised rate regu- 
latory laws have been published. The 
security law pamphlets incorporate 1953 
amendments and revisions of laws in Con- 
necticut, North Carolina, South Dakota, 
Wisconsin and the Canadian provinces of 
Alberta and British Columbia. Issued as 
part of the Association of Casualty and 
Surety Companies supplement series, they 
contain a summary of the salient provisions 
and the complete text of each law. Copies 
of individual state laws may be purchased 
at 50 cents each. The price of the com- 
plete loose-leaf book, Automobile Liability 
Security Laws of the United States and 
Canada, containing 59 pamphlets, is $12. There 
is an extra charge for the supplement service. 


The revised rate regulatory law pam- 
phlets are for Kansas, Minnesota, North 


Carolina, Oklahoma, Pennsylvania and Texas. 
Also issued as part of the supplement serv- 
ice, these pamphlets contain a digest and 
text of fire and inland marine in addition 
to the casualty and surety provisions of the 
rate regulatory laws. Pamphlets for indi- 
vidual states cost 45 cents per copy. The 
loose-leaf book, Casualty and Surety Rate 
Regulatory Laws, which includes 54 pam- 
phlets, costs $10. 


Books and Articles 


Copies may be obtained from Editor, Law 
Publications, Association of Casualty and 





Surety Companies, 60 John Street, New 
York 38, New York. 
ARTICLES 
Atticles of interest in other 
| legal publications 
Family Security for Canadians 


Canadian insurance legislation had its roots 
in Great Britain in the era of Elizabeth I. 
As Canadian insurance laws have developed, 
they have shown the influence of both Brit- 
ish and United States legislation. 3ritish 
companies introduced life insurance into 
Canada in 1833; they were closely followed 
by United States companies. From the be- 
ginning the general which the 
insurance business had to meet in Canada 
were similar to those in the United States 
—territorially, economically and_ socially. 
Insurance legislation in Great Britain, un- 
like that in the United States, involves very 
little governmental intervention or super- 
vision of the insurance business. Therefore, 
‘it was probably inevitable,” says the author, 
“that Canadian legislators should have fol- 
lowed a middle course of publicity, super- 
vision, regulation and freedom. The record 
indicates that this course has been a con- 
structive one.” 


conditions 


Today life insurance is the major source 
of family security for most Canadians, and 
the ratio of life insurance in force to national 
income is higher in Canada than in any 
other country in the world. The author is 
general counsel of the Canadian Life Insur- 
ance Officers Association. — Foster, “The 
Influence of Legislation on the Develop- 
ment of Life Insurance in Canada,” Canadian 
Bar Review, August-September, 1953. 


Liability Through Lease Contracts . . 
Speaking from the insurer’s standpoint, the 
author reviews assumption of liability by 


lessees and lessors for property in their 
care, custody and control. The article is 
edited from a lecture given before the 


Chicago Bar Association by Mr. Even, who 
is a member of the association and who 
yearly reviews many leases for insurance 
purposes. He also discusses the liability of 
a tenant where there is no lease contract, 
where there is no assumption of liability in 
the property in care, custody and control.— 
Even, “Liability for Real Property in Care, 
Custody and Control,” Chicago Bar Record, 
November, 1953. 
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Record $28 Billion Added 
in 1953 to Life Coverage 


“Life insurance ownership, 
allowance for death claims and maturing 
and lapsed policies, is estimated to have 
risen $28,000,000,000 in the year just closed,” 
Holgar J. Johnson, president of the Insti- 
tute of Life Insurance, announced recently. 
Purchases during 1953, the announcement 
said, totalled $39.7 billion, increasing life 
coverage to $304.4 billion in the United 
States. The $28 billion increase set a rec- 
ord; in no previous year have American 
families added so much life insurance tc 
their financial security programs. The nation’s 
life policyholders now number 90 million. 

Despite the unprecedented increase in 
holdings, the aggregate still represents a 
much smaller ratio to total personal income 
in the nation as compared to 15 to 20 
years ago. 


after making 


Insurer Gets His Premiums 


An insurer, under a policy of unemploy- 
ment disability insurance, whose claim on 
the assets of a bankrupt employer is based 
upon voluntary wage assignments by the 
bankrupt’s employees, gets the same prior- 
ity for its claim that the employees get 
for their wage claims in bankruptcy pro- 
ceedings against the employer 

This point was decided recently by a 
United ae District Court in California 
in In re Ross, CCH Bankruptcy Law ReE- 
ports § 57,975 (1953). The holding reversed 
the trustee in bankruptcy who had ruled 
the insurer’s priority inferior under Section 
64 (a) of the Bankruptcy Act. The trustee 
maintained that because the California Un- 
employment Insurance Act would have re- 
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quired the same deductions in the absence™ Ports 
of the employees’ consent, the employees 
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their wages to make an assignment which§ JU'° 
would carry with it wage-claim priority. § "st 

The court based its opinion on the fae “p 
that the bankrupt’s debt was incurred fof proy 
wage services and not insurance benefits ticis 
In addition, the trustee’s contention that jay, 
involuntary deductions in the same amount jctic 


would have been taken was incorrect, bef jure 
cause had the bankrupt’s employees beet con 
unwilling to consent to the deductions, the 

bankrupt might have assumed the cost off “ 
the plan. diff 
imp 
of 
= 





Picking a Jury 


Chicago 
February 2 


daily reported on| 
2 that the largest personal injury 
verdict in the history of American litigation, 
$420,000, had been awarded an injured rail- 
road worker. Such a judgment does and 
should make insurance attorneys 


flinch. | 
It should also cause them to take steps to 


newspapers 


pre 
: 


polish their trial technique to a high gloss 


One of the most important, and some- 
times underemphasized, factors in trial tech- 
nique is jury selection. The following tips 
on this subject appear in “Selecting a Jury,’ § 
by Chicago lawyer Charles C. Arado, in the J 
October, 1953 Chicago Bar Record: 

“What a defense 
of a prospective 
ination: 

“Name: Here is the cue to nationality, 
spot indicator of zeal for prosecution, retrib- 
utive justice, or sympathy for the accused. 
Significant, too, is the element of luck that 
has followed a lawyer in previous. trials 
with jurors of a particular nationality. 
Underlying these considerations is the ‘im- 
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PERSONS AND EVENTS | 


A new major field of study in busi- 
ness administration—insurance—has been 
added to the curriculum at Western 
Michigan College, Kalamazoo, Michigan, 
Dr. Arnold E. Schneider, head of the 
business studies department, announced 
recently. The new major, study in which 
begins in the fall, is designed to meet 
the needs of the insurance industry for 
college-trained personnel in both agency 
and home-office areas. 


The forty-fifth annual meeting of the 
Life Insurers Conference will be held 


portance of pronouncing a difficult name 
correctly. When a lawyer shows familiar- 
ity with a nationality by pronouncing a 
juror’s name with ease, he has taken the 
first step toward attaining good will. 


“Address: The neighborhood of a juror 
provokes an immediate impression of skep- 
ticism or favor in the mind of a defense 
lawyer. Knowledge of its salient charac- 
istics aids a lawyer in judging how this 
juror will react to the defendant and his 
contentions. 


“Age: The mental outlook of youth is 
different from that of age. Whether the 
impulsiveness of youth or the conservatism 
of maturity fits the picture which will be 
presented to the jury is determined before 
the start of the trial. 


“Marriage: Matrimony indicates a will- 
ingness to undertake the responsibility of 
providing and caring for a family. Whether 
the resulting outlook upon life is consistent 
with the theory of the defense depends upon 
the impending issue. 


“Members in Family: Their age and oc- 
cupation will influence the views and dis- 
positions of the parents. 


“Employment: A person’s occupation and 


length of service therein has a decisive 
bearing upon personality. It may mean 
that the defense starts out with a prayer 


or a curse. 


“Politics: The political affiliation of a 
juror will occasionally have a direct bear- 
ing upon the issue in a criminal trial. In 
every instance, this information helps the 
lawyer to define the civic and economic 
views of the juror as they trend toward 
conservatism or liberalism. 


The Coverage 








at the Boca Raton Hotel and Club, 
Boca Raton, Florida, April 21-23. Special 
forms have been mailed to the member- 
ship for registration. 

The National Association of Insurance 
Commissioners will hold its eighty-fifth 
annual meeting June 7-11 at the Sheraton- 
Cadillac Hotel in Detroit. Forthcoming 
zone meetings of the association include 
the following: Zone 3, March 15-17, 
Zone 4, June 7-11, Sheraton-Cadillac 
3uena Vista Hotel, Biloxi, Mississippi; 
Hotel, Detroit, Michigan. 


“Religion: While a lawyer will never in- 
voke religion to aid his cause, an aspect of 
the issue in his case may be affected by 
the religious tenets of a juror. 


“Labor Union: Affiliation with a union 
can be a dominant factor in a juror’s evai- 
uation of the credibility of a key witness; 
likewise, it may breed either sympathy or 
scorn for the defendant. 

“Clubs: Acquaintance with the central 
purposes of a well-known social organiza- 
tion furnishes a lawyer with an _ insight 
into the characteristics of a member, help- 
ing him to ascertain the frame of mind of 
a prospective juror. 


“Recreations: A juror’s hobbies and pas 
times reflect personality because they spring 
from the will rather than economic neces- 
sity. Therefore, they are significant to a 
lawyer attempting to determine fitness of 
the prospect before him. 


“Previous Interest in a Criminal Trial: 
Here is the most dynamic influence of all. 
Has the juror served upon a previous jury 
in a criminal case? What was the charge, 
the nature of the defense, and the verdict? 


“Should the juror or a close relative have 
been the victim of a criminal assault, his 
service becomes an opportunity for exert- 
ing retaliation. No qualms will attend the 
imposition of punishment. On the other 
hand, a juror with a wayward son, who has 
felt the crushing impact of the law, will 
insist that the evidence be conclusive of 
guilt before complying with the State’s 
uniform demand for a conviction. 


“With the foregoing information at hand, 
a lawyer is in a favorable position to start 
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his examination of the jury. Further ques- 
tioning enables him to confirm his original 
impression or reject it. He seeks to inject 
the central theme of his defense into the 
examination to determine whether it will 
be received with favor or misgiving. At the 
conclusion of this step of the trial, he knows 
whether his client has a fighting chance 
for an acquittal.” ' 


Aviation-Exclusion Clauses 
Held Not to Be ‘‘Traps”’ 


The beneficiary of a $5,000 life insurance 
policy maintained in a United States Dis- 
trict Court in Georgia that, as a result of 
ambiguity used in the language of the policy, 
she was denied the face value of the policy 
as well as an additional amount in double 
indemnity which she should have received 
following the accidental death of her husband. 


The original policy contained an aviation- 
exclusion clause which limited full settle- 
ment to the reserve amount contained in the 
policy, should the insured’s death result 
from operating or riding in any aircraft, 
other than as a fare-paying passenger on a 
regularly scheduled airline. The supple- 
mental double indemnity contract also con- 
tained this provision but added that death 
resulting from “descending from any kind of 
aircraft” (as well as riding in, or operating 
an aircraft) would also release the insurance 
carrier from any claims under the accidental- 
death benefit. 


It so happened that the insured met his 
death after leaping or being thrown from an 
airplane about 500 feet in the air, as it was 
diving, out of control, to the ground. The 
insured was not riding as a fare-paying 
passenger at the time. 


The plaintiff charged that the ambiguity 
in the aviation-exclusion clauses in the dual 
policy should cause them to be ignored, and 
that she was entitled to the full $10,000 
benefits. 


The court noted that it is important that 
the language used in an insurance policy 
should not serve as a “trap” for the policy- 
holder, and it is equally important that the 
wording of the policy be sufficient to pre- 
sent a comprehensive account of the terms 
and contracts agreed upon by both insured 
and insurer. 


Comparing the double indemnity provi- 
sion with the original contract in its ordi- 
nary and popular sense, however, the court 
found that ambiguity did not exist. It was 
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clear in both cases that the insurance cé¢ 
pany did not wish to assume the additiof 
risk of death involved in flight, except wi 
the insured was riding on a regular, licens 
passenger route. Although the insured ¥ 
killed by the act of falling from the plag 
his death resulted from riding in that 
craft as a nonpaying passenger and this wi 
clearly represented, within the meaning { 
the terms used in the policy, as being a si 
uation which the policy did not cover. 


As a result of these findings, the be 
ficiary was entitled only to the reserve si 
paid into the policy and had no claim 
either the face value of the original polig 
or the double indemnity benefits —Willingha 
v. Life and Casualty Insurance Company, 
Avi. 17,237 (1953). 


Guessing at Negligence Aloft 


A Pittsburgh geologist employed by 
engineering firm found it necessary to mak 
a business trip to Dante, Virginia. The tri 
was arranged so that he could avail himseli™ 
of the use of the company’s private air 
plane and pilot. The flight to Dante wag 
uneventful, but on the return trip the aif 
plane crashed in the mountains of West 
Virginia, killing both pilot and passenger. 


Representatives of the deceased geologist 
instituted action in the Court of Common 
Pleas of Allegheny County to recover dam- DUR 
ages for his wrongful death; they lost and 
futilely appealed to the Pennsylvania Sw 
preme Court. (Rennekamp v. Blair, 4 Av.§ 
17,222 (Pa. S. Ct., 1954).) The plaintiffs§ 
maintained that the company pilot was 
guilty of negligence in the operation of the§ 
airplane and had thereby caused the death 
of the geologist. 


The trial brought out these facts: 


First, the only known eyewitness to the 
crash testified that the aircraft seemed to 
be subject to mechanical difficulty just be- 
fore it plunged to the ground, “a missing and 
a popping.” Investigation by Civil Aero- 
nautics Administration authorities supported 
this statement by showing from the position 
of the controls inside the plane that the pilot 
must have had trouble with one of the two 
engines of the plane and had been prepar 
ing for a forced landing. : 


Second, as to whether the pilot had beet 
exercising due care in operating the air 
plane, it was pointed out that the geologist 
was a guest in the plane and not a pas 
senger for hire. Under these circumstance§ 
the pilot, and by the same token his em 
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bloyers (the defendants were the pilot’s em- 
Moyers) owed the geologist only the same 
legree of care that an owner or operator of 
motor vehicle owes to a gratuitous passenger. 


In the absence of contrary proof, there- 
ore, it had to be assumed that the pilot was 
cting in the interest of his own safety, at 
east, and was attempting to follow the cor- 
ect procedure for one in his position. 


The court held that there was evidence of 
motor trouble at the time of the crash but 
bointed out that in no way could a legiti- 
mate inference be made that the crash was 
aused by an act of negligence. 


nsurance in Brazil and Colombia 


The following résumés of the insurance 
industry in Brazil and Colombia were pre- 
pared by the Insurance Staff, Bureau of 
Foreign Commerce, United States Depart- 
ent of Commerce: 


PERATIONS of insurance companies 

in Brazil are supervised by the National 
Department of Insurance (Departmento Na- 
ional de Seguros Privados e Capitalizacao). 
einsurance is controlled by the govern- 
ment through the Reinsurance Institute of 
3razil (Instituto de Resseguros do Brasi!), 
with which insurance companies, both na- 
ional and foreign, are required to reinsure 
portion of their premium income. 


The basic insurance law regulating the 
perations of insurance companies is Decree- 
Law No. 2063 of March 7, 1940. It requires 
iie insurance companies to have minimum 
paid-in capital of 3 million cruzeiros (a 
tuzeiro, the principal monetary unit in 
Brazil, is equivalent to about 5.3 cents in 
Jnited States currency) and nonlife com- 
anies, 1.5 million. One half of mini- 
mum capital must be invested in the fol- 
owing: deposits in Brazilian banks, Brazilian 
and state government bonds, stocks and 
bonds issued by companies or banks with 

head office in Brazil, urban real estate 
and loans secured by one of the foregoing 
investments. Qualifying deposits are 200,000 
cruzeiros for life insurance and 200,000 for 
nonlife, in cash or government bonds, placed 
with the national treasury. The qualifying 
deposit is counted as part of minimum 
capital for this purpose. 


Article 9 of Decree-Law No. 2063 states 
that capital stock of insurance companies 
shall belong entirely to persons of Brazilian 
Rationality. This requirement has been 
enforced in various ways over the years by 
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the Brazilian authorities. The most recent 
reported interpretation is contained in an 
Insurance Department instruction issued 
August 10, 1951. According to said instruc- 
tion, authorization to carry on insurance 
operations may be granted only to com- 
panies whose capital is wholly owned by 
physical persons of Brazilian nationality. 
Insurance company stock shares must be 
in registered (not bearer) form. Insurance 
companies already authorized to operate in 
Brazil apparently are not to be permitted 
to expand their operations or increase their 
capital unless their stock is wholly owned 
by Brazilians. Decree-Law No. 2063 also 
requires that top management and respon- 
sible supervisory personnel must be Brazilian 
nationals. 


Nonlife insurers are required to set up 
reserves for unearned premiums, outstand- 
ing losses and contingencies, and reserves 
against fluctuation in the value of invest- 
ments. Investment requirements for un- 
earned premium and contingency reserves 
are the same as outlined above for min‘mum 
capital. Reserves for outstanding losses 
may be invested only in Brazilian govern- 
ment and state bonds or kept on deposit in 
3razilian banks. 

On June 20, 1952, a law (No. 1628) was 
signed by the President creating the Na- 
tional Bank for Economic Development. 
It provided that insurance companies, among 
others, must contribute to the bank’s financ- 
ing by investing up to 25 per cent of the 
annual increase in their technical reserves 
in it. These loans are supposed to be 
repaid during the sixth year after the loan 
was made; this period, however. may be 
reduced by the Superintendency of Money 
and Credit. The bank is to operate on a 
business basis, lending cruzeiros to finance 
projects which have been approved by the 
Joint Brazil-United States Economic De- 
velopment Commission. 


Total investments of all private insur- 
ance companies at the end of 1950 were 
reported to total about 7,091 million cru- 
zeiros. This included 2,840 million (40 
per cent) in mortgages and other loans, 
1,634 million (23 per cent) in real estate, 
1,682 million (24 per cent) in securities and 
935 million (13 per cent) in cash holdings. 
Industrial securities make up a considerable 
part of the security portfolio of insurance 
companies. The firms also hold several 
hundred million cruzeiros of government 
bonds, and their transactions have a major 
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influence on prices in the government bond 
market. 


Each insurance company is required to 
reinsure a portion of its business with the 
Reinsurance Institute of Brazil (I. R. B.). 
The limit of business which may be re- 
tained by direct-writing insurers is fixed by 
the Insurance Department in accordance 
with each insurer’s capital and reserves. 
Any sum over this limit must be either 
reinsured by the I. R. B., coinsured with 
other companies or both. The I. R. B. in 
turn retrocedes to reinsurers in Brazil and 
abroad. The I. R. B. has been operating 
since 1940. Seventy per cent of its stock 
is government controlled, while 30 per cent 
is held by private insurers. All insurers 
in Brazil are required to purchase shares 
in proportion to their capital. The I. R. B. 
had a gross premium income in 1951 of 
514,688,000 cruzeiros, of which more than 
two thirds apparently was retroceded. There 
also are compulsory direct-writing insurance 
requirements. Business property worth 
500,000 cruzeiros or more is required to be 
insured against fire and lightning risks. 
Merchandise worth 100,000 cruzeiros or 
more, and being transported by ship, rail- 
road or air, must be insured against the 
risk of loss. 


Article 186 of Decree-Law No. 2063 t¢ 
quires that insurance on persons residenj 
and property situated in Brazil must \ 
placed with insurers authorized to do bus 
there. Merchandise exported from 
Brazil with the risk of loss on the Brazilia 
shipper may be insured only with locallj 
authorized insurers. Also, extension 


ness 


marine insurance on goods imported int 


Brazil is prohibited after the insured good 
arrive in Brazil. 

At the end of 1950 there were 136 insur 
ance companies authorized to operate, in 
cluding 108 Brazilian and 28 foreign. ( 
the foreign insurers, 19 were British, thre 
French, three United States, two Italia 
and one Swiss. Brazilian insurers wrot 
about 92 per cent of the business in 195 
The foreign insurers’ share was concen 
trated, for the most part, in fire, marin 
and automobile insurance. Total annw 
premium income of all insurers—domestit 
and foreign—is given in the accompanying 
table for selected years between 1940 an/ 
1950. 

Life insurance premiums increased abot 
ninefold between 1940 and 1950, rising fron 
151.5 million to 1,387 million cruzeiros. 


insurance in force increased about sixfold 
rising from 3,585 million to 20,961 milli 


BRAZIL: DIRECT INSURANCE PREMIUM INCOME, 1940-1950 
(in 1,000 Brazilian cruzeiros) 


Branch of 

Insurance 

Life 

Fire 

Workmen’s compensation 

Transport 

Automobile 

Personal accident 

Aviation 

Miscellaneous 
Total 


1940 
151,530 
121,275 

77,143 

38,890 

10,576 

9,140 


3,105 
411,659 


BRAZIL: LOSSES 


1943 
217,331 
239,663 
132,930 
369,531 

8,580 
16,421 
726 
5,857 
991,039 


1946 
426,021 
448,227 
318,632 
297,424 

37,825 

43,920 

26,492 

16,198 

1,614,739 


1949 
839,063 
673,170 
429,991 
308,113 

97,704 

80,979 

31,887 

47,801 

2,508,708 


1950 
1,386,858 
717,127 
481,478 
345,342 
116,724 
92,958 
32,176 
80,314 
3,252,977 


PAID, 1940-1950 


(in 1,000 Brazilian cruzeiros) 


Branch of 

Insurance 

Life 

Fire 

Workmen’s compensation 

Transport 

Automobile 

Pérsonal accident 

Aviation 

Miscellaneous 
Fotal . 


1940 
34,745 
32,913 
40,935 
11,452 

4,808 

3,250 


805 
128,908 


1943 
47,223 
52,971 
66,205 
170,609 
3,639 
4,052 


1946 


81,360 
145,552 
135,480 
181,661 

19,472 

5,710 
19,543 
5,903 
594,681 


1949 1950 
185,850 
153,933 
220,047 
100,250 
63,048 
18,914 
13,281 
16,805 
772,128 


106,896 
58,881 
12,723 
10,863 
11,160 

752,027 


1,216 
345,915 
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cruzeiros. By way of comparison, time 
deposits in saving banks increased about 
fourfold in the same period, according to 
one estimate, from 4,250 million to 17,840 
million cruzeiros. About 70 per cent of the 
life insurance business reportedly is handled 
by one large Brazilian company. 


Workmen’s compensation insurance, gov- 
ened by Decree-Law No. 7063 of 1944, 
iscompulsory as amended. Recent develop- 
ments indicate that the Brazilian govern- 
ment is taking definite steps toward making 
the workmen’s compensation insurance busi- 
ness a part of the national social insurance 
system. .After December 31, 1953, under 
present law, private insurers are to be ex- 
cluded from writing workmen’s compensa- 
tion business, and the various social insur- 
ance institutes presumably will enjoy a 
monopoly of this business. For the past 
few years workmen’s compensation insur- 
ance premiums have made up about 17 per 
cent of total premium income of the 21 
private insurers writing this class of busi- 
ness. There are no foreign insurers writing 
workmen’s compensation insurance in Brazil. 


Social insurance in Brazil consists of a 


ssystem of compulsory insurance for. prac- 


tically all urban wage earners against the 
tisks of sickness, maternity, invalidity, old 


lage, death of breadwinner and unemploy- 


ment. To pay for this protection, a pre- 
mium equal to 5 per cent (6 per cent for 
industrial workers) of the salary of workers 
who earn 2,000 cruzeiros or monthly 
is paid by *mployers, workers and the 
government. 


This program is administered five 
social insurance “institutes” (Jnstitutos) and 
0 so-called “funds” (Caixas), set up under 
public law and enjoying independent legal 
ersonality. The “institutes” operate on 
4 country-wide basis and seamen, 
commercial employees, banking employees, 
industrial workers and transport workers. 
“Funds” cover workers employed by some 
particular company or in some particular 
region of the country. According to a 
recent estimate the five institutes had a 
membership of 2,640,000, while the 30 funds 
had about 450,000 members. The largest 
membership was in the Industrial Workers 
Retirement and Pension Institute, with some 
1500,000 members. Total capital of all the 
Institutes and funds aggregate about 26 
cruzeiros, according to a 

All of are 

controlled by the Ministry of Labor. The 
Brazilian government has under considera- 
ion legislation which would co-ordinate the 


less 
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recent 
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activities of these organizations by provid- 
ing uniform regulations for controlling their 
investment and administrative policies and 
equalizing their benefits. 


Total income of the major social insur- 
ance institutes reportedly amounted to 7,911 
million cruzeiros during 1950. Almost one 
half (3,179 million) represented income of 
the Industrial Workers Institute. Total 
assets of all institutes reportedly amounted 
to 22,787 million cruzeiros at the end of 
1950. Of total assets, real estate repre- 
sented 4,198 million; ‘government bonds, 
2,247 million; mortgages and other loans, 
3,270 million; receivables, 8,270 million (in- 
cluding 5,833 million in past due contribu- 
tions owed by the federal government); and 
cash and other assets, 4,802 million. 


TP HE operations of insurance companies 
4 are subject to supervision by the Colom- 
bian Government, exercised through an Insur- 
ance Section in the office of the Superintendent 
of Banks (Section de Seguros, Superinten- 
dencia Bancaria). The insurance business 
may be carried on only by insurers, do- 
mestic and foreign, duly authorized by that 
agency. At the end of 1951 there were 
29 authorized insurers, including nine Col- 
ombian, ten British, six United States, two 
Canadian and one each Italian and Swiss. 


Colombian insurance requirements are 
contained partly in the Code of Commerce 
and partly in separate insurance legislation. 
There are minimum capital, deposit, reserve 
and investment requirements. Minimum 
capital requirements for domestic and for- 
eign insurance companies were listed by 
Decree No. 1403 of 1940 as follows: life 
insurance, 150,000 pesos; fire, 200,000; ma- 
rine, 200,000; automobile and _ aviation, 
100,000; personal accident and _ sickness, 
100,000; any other branch, 50,000. The 
amount of the guarantee deposits required 
by Law No. 105 of 1927 is taken into ac- 
count in complying with these minimum 
capital requirements. For life insurance the 
required deposit is 100,000 pesos; for fire 
and marine when annual premiums do not 
exceed 50,000 pesos, the required deposit is 
50,000 pesos (when the annual premiums ex- 
ceed 50,000, the deposit is 100,000) ; for acci- 
dent and miscellaneous branches the required 
deposit is 25,000 pesos. The deposit may be 
in approved securities, which, for the pur- 
pose of meeting the amount required, are 
carried at their estimated commercial value. 
Such securities are deposited in the Banca 
de la Republica in an account to the order of 
the Superintendencia Bancaria. Companies 
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selling more than one branch of insurance 
are subject to the capital and deposit re- 
quirements respecting each branch. 


Fire, marine, personal accident and sick- 
ness insurance companies are required to 
maintain a reserve fund equal to not less 
than 40 per cent of annual net premiums. 
Life insurance companies are, required to 
maintain a reserve fund calculated annually 
according to actwarial tables approved by 
the Superintendencia Bancaria, Insurance 
companies locally incorporated are, in addi- 
tion, required to set*aside 10 per cent of net 
profits annually until a reserve fund amount- 
ing to 20 per cent of paid-in capital is built up. 


The kinds of investments in which insur- 
ance companies are permitted to hold their 
capital and reserves are specified by law. 
Insurance companies must place 10 per cent 
of their reserves in National Economic De- 
fense Bonds; 10 per cent in bonds of the 
Caja de Credito Agrario, the government’s 
farm credit agency, or the Banco Central 
Hipotecaric (National Mortgage Bank); and 
15 per cent in other government bonds. De- 
cree 1403 of 1940 also lists the following 
permitted investments for insurance com- 
pany funds: stocks and bonds of industrial 
companies in Colombia; fore’gn government 
bonds (in an amount not more than 15 per 
cent of total funds or 25 per cent of reserves, 
whichever is larger); income-yielding urban 
real estate (in amount not more than 30 
per cent of total funds); mortgage loans, or 
mortgage bonds issued by approved banks, 
subject to certain limitations; policy loans; 
cash or deposits in Colombian banks. 


In applying to the Superintendencia Ban- 
caria for authorization to do business, a for- 
eign insurance company is required, among 
other things, to submit with such applica- 
tion a certified copy of the company’s cor- 
porate charter, a certificate of the insurance 
commissioner in the country of origin, a 
copy of its latest annual statement and other 
data regarding the financial standing of the 
foreign company. Specimens of policies, in 
Spanish, together with a schedule of premi- 
ums, are required to be submitted to the 
Superintendencia for approval. The com- 
pany is required to give full powers to its 
agent or proxy in Colombia to act in its 
behalf, and a certified copy of the power of 
attorney is to be filed with the Superintend- 
encia. A foreign insurance company can 
operate through a branch; there is no re- 
quirement to form a local corporate subsid- 
iary. Certificates of authorization expire 
at the end of each year and annual renewal 
applications are required. 
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Decree 1403 provides that persons 
companies resident in Colombia who by 
insurance from insurers not legally author 
ized to operate in the country are subje 
to a fine of 50 per cent of the premiuy 
which would have been payable had th 
insurance been bought from an authorize 
insurer. Payment of the fine is waive 
where it is shown that there were no aw 
thorized insurers willing to insure the risk 
In implementation of this requirement, th! 
Colombian Office of Exchange Control is 
sued its Resolution 13, which became effec! 
tive September 17, 1949, and provided, it 
effect, that foreign exchange would not } 
authorized to pay insurance premitims if th 
coverage involved was available from in 
surers authorized to do business in Colom 
bia; and that where insurance has _ bees 
bought from authorized insurers, exchang 
licenses which may be necessary for pay 
ment abroad by these authorized insurer 
of losses to foreign exporters would be a 
thorized on a preferential basis. 


Governmental licensing and supervisio 
of insurance agents is provided for in Res 
lution No. 974 issued by the Superintendenc 
Bancaria in July, 1950. The payment « 
commissions to other than authorized insur 
ance agents is prohibited. Agents’ licens: 
may be suspended or revoked permanent 
for cause. Insurance agents are entitled! 
social security benefits under Colombian la 
if they sell at least 18 policies in one yea 
plus 75,000 pesos in life insurance, or if the 
earn 2,700 pesos in nonlife cognmissions. 


Although still relatively small in size, th 
importance of insurance as a source of ca 
ital has increased steadily over the year 
Annual premium income increased mot 
than 2%4 times between 1946 and 1950, ri 
ing from 24.8 million pesos in 1946 to 65 
million in 1950. Total investments of if 
surance companies increased at about th 
same rate, rising from 36 million pesos | 
1946 to 90 million in 1950. Insurance com 
panies have spread their funds widely amon 
public and private investments of vari0u 
kinds. Bonds of the national governmel 
made up 28 per cent of total investments! 
1950, as compared with 38 per cent in 1% 
Stock in industrial and banking enterprise 
made up 28 per cent of total investments 
1950, and 25 per cent in,1946. Mortgag 
and other secured loans made up 26 pe 
cent in 1950 and 19 per cent in 1946, In 
dustrial bonds made up 9 per cent in 1% 
and 4.5 per cent in 1946. 


In 1950 life insurance was sold by thr 
Colombian, three Canadian and two Unité 
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COLOMBIA: DIRECT INSURANCE PREMIUM INCOME, 1946-1950 





(In pesos) 

bjex Branch of 
nitty Insurance 1950 1949 1948 1947 1946 
lth Oe 22,271,421 19,268,776 16,263,116 13,621,581 10,844,956 
rized Fire 16,149,130 14,268,400 10,741,203 7,550,912 5,974,361 
aivel Marine ..... 17,206,393 9,869,603 9,080,953 7,453,489 5,227,685 
> at Casualty 10,069,529 7,394,815 6,623,143 4,786,320 2,792,379 

risk Total 65,696,473 50,801,594 42,808,415 33,412,302 24,839,381 
t, thea 

Lg 
fe COLOMBIA: LOSSES PAID, 1946-1950 
d, i (In pesos) 
ot D 
if th Branch of 
n if Insurance 1950 1949 1948 1947 1946 
slom: Life 5,158,549 4,939,343 3,940,658 2,832,278 2,412,287 

bees Fire 5,435,646 4,346,106 7,827,575 1,963,565 1,848,024 
an Marine 5,847,045 2,522,026 4,611,508 4,394,022 2,684,812 

te Casualty 5,266,609 4,883,387 3,513,259 2,311,485 961,118 
be Total 21,707,849 16,690,862 19,893,000 11,501,350 7,906,241 
€ al i ia eh, Sac Eaee BL nh ee Ree oy Te 

States companies; fire insurance, by four the country; considerable administrative im- 

isi Colombian, nine British, three United States, plementation remains to be carried out. 
Resmone Canadian, one Swiss and one Italian; This law provides for the progressive es- 









marine insurance, by three Colombian, three 
United States, two British and one Italian; 
and one or more casualty branches, by 
seven Colombian, two British and one 
United States company. The accompany- 
ing tables set forth direct premium income 
and losses paid in each of the various 
branches of insurance during the period 


1946-1950. 


Over the past ten years the Colombian 
insurance companies have been writing 
about two thirds of the business. In 1950, 
Colombian companies wrote 68.5 per cent of 
total premiums and the foreign companies 
wrote 31.5 per cent; in 1946 Colombian com- 


65 panies wrote 64 per cent and foreign com- 
f ing Panies wrote 36 per cent. 
t ti §=From 1946 to 1950, yearly life insurance 


OS'™/# premium income doubled, going from 11 
com@ million to 22 million pesos. During the 
mong same period, time deposits in savings banks 
ri0'# declined slightly, according to one esti- 
mél§ mate, going from 40.5 million to 37.5 mil- 
ts iM lion pesos. Life insurance in force at the 
194@ end of 1950 totaled 538,843,424 pesos, more 
TiS8§ than three quarters of which sum was in- 
its sured with Colombian companies. The 
484] number of life policies in force in 1950 was 
» PH 62,580. By the end of 1951, life insurance 
Is in force had reportedly reached 654 million 
199% pesos. 





Compulsory social insurance in Colombia 
was provided for by Law No. 90 of 1946. 
The program is not yet in operation all over 






The Coverage 





tablishment of a system of sickness and 
maternity insurance, insurance against work 
accidents and diseases, and retirement and 
survivors’ pensions. Coverage is to extend 
eventually over all employed persons, in- 
cluding farm workers and the self-em- 
ployed. Foreigners are also covered. 


The Colombian Social Insurance Institute 
(Instituto Colombiano de Seguros Sociales), 
was created under this legislation to ad- 
minister the program. It is an autonomous 
agency run by a five-man advisory board 
whose members include one appointee each 
of the Minister of Labor and the Minister of 
Hygiene and three appointees of the President, 
who are to represent labor, management 
and the medical profession. Financial con- 
trol and auditing of the Institute’s affairs 
is carried on by the Superintendencia Bancaria. 
The Institute is empowered to select the 
regions in which coverage will be provided 
and also to determine the amount of pre- 
mium to be charged and in what proportion 
employers and employees shall contribute. 


The first operations of the social insurance 
program were in Bogota and surrounding 
towns in April, 1949, with the provision of 
medical care and cash payments in sickness 
and maternity cases to some 50,000 workers. 
Benefits were financed by imposing a tax 
of 8 per cent of payrolls, toward which em- 
ployers pay 4 per cent, employees 2 per 
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NEGLIGENCE | 

| Summaries of Selected Decisions 

| Recently Reported by CCH 
NEGLIGENCE REPORTS 


Owner's Liability 
to Lessee’s Customer 


It is not error for the trial court to refuse 
a charge as to a right of reimbursement 
between codefendants in the event the 
verdict goes against them when this right 
is not a proper issue in the case. 
Michigan Supreme Court. 


This accident occurred in a department 


store. The lady (plaintiff) wanted to look 
at some shoes. She went to the shoe de- 
partment which was operated under a lease 
arrangement by which the lessee agreed to 
install certain equipment and fixtures for 
the conduct of the business, while the les- 
sor was to furnish heat, light, janitor service, 
local telephone service, and air conditioning 
and air cooling facilities as furnished to the 
rest of its store, together with sales books, 
wrapping paper, bags and twine. All ad- 
vertising was carried in the name of the 
lessor. All receipts from the lessee’s busi- 
ness were required to be paid directly to the 
lessor to be held in a trust fund and ac- 
counted for to lessee after certain deduc- 
tions therein provided, designated as rents. 
The lessor also reserved control over all 
credit sales and purchases. It is particu- 
larly significant that the written undertak- 
ing gave to the lessor the right to decide 
any controversies arising between lessee, or 
its employees, and its customers, relating to 
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tended 
4 motio 
the eve! 


Sthe less 


claims in connection with goods sold, an 
further reserved the right to determine th 
fitness and qualifications of any employe 
of lessee, with the right to insist upon dig 
missal of any such employee who mighi 
prove unsatisfactory to the lessor. 


The shoe sale of which plaintiff desire 
to take advantage was advertised in th 
name of the lessor. Plaintiff testified tha 
she had not at the time heard of the lessee 
It is also in evidence that the installation ¢ 
the stairway and trap door was approved by 
the lessor, and that its employees occa 
sionally used the stairway as a means ¢ 
ingress and egress to and from the basemen! 


The plaintiff testified as follows: ‘“Theg 
clerks were busy and I had bought so maj 
shoes there and I asked them—I said, ‘You 
are very busy and I am in a hurry; woul! 
you know if you have any shoes to fit me’ 
They said they thought they had, then} 
said, ‘Then I’ll wait.’ He said, ‘Why don! 
you go back there and look for yourself’ 
I said, ‘Am I allowed back there?’ and ht 
said ‘Oh, sure that is fine.’ 
that is the exact words but to that effect 
I said ‘How would I know the shoes thai 
were on sale?’ He said they had tags of 
them, and I proceeded to look.” 


While proceeding along a passageway be’ 
tween the shelves containing the shoes, she 
stepped through an opening in the floor an/ 
fell to the basement, sustaining serious it 
juries. The plaintiff and her husband sue( 
the lessor-department store and the lesset 
operator of the shoe department, and ob- 
tained a judgment in the lower court. I 
had been found that the plaintiff was nol 
contributorily negligent in having failed ti 
see this opening. 


IL J — February, 19 
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On appeal the siore contended that the 
plaintiff may have been an invitee at the 
time she entered the store but that when 
she was examining the boxes on the shelves 
she was a licensee. It was further con- 
tended that the trial court erred in denying 
amotion and a charge to the effect that, in 
the event a judgment was had against both 
the lessor and the lessee, the lessor would 
be entitled to recover the amount of the 
judgment against the lessee. 

Held: The plaintiff was an invitee at the 
time she was examining the shelves for 
shoes for “she was entitled to follow the 
directions” of the clerk. The trial court did 
not commit error in denying the above mo- 
tion since the right of reimbursement be- 
ween the two defendants was not a proper 
issue of this case—Muth v. W. P. Lahey’s, 
Inc. Michigan Supreme Court. December 

$20, 1953. 2 NecLicence Cases (2d) 1109. 


lif Manufacturer's Liability 
for Failure to Label Properly 


A manufacturer who knows that his 
product can be dangerous owes a legal 
duty to every person who might use the 
product to prevent injury to him, the 
Third Circuit rules. 


The plaintiff in this action is a minor, a 
student at a trade school. He was given a 
grinding wheel by the instructor. The 
iwheel had never been used before. It came 
from the toolroom where there were others 
packed in sawdust. The plaintiff looked at 
the wheel in the light and saw that there 
were no cracks in it. He tapped it lightly 
with the wooden handle of a screwdriver 
and got a clear ring. He mounted the 
wheel and turned the machine on at 10,000 
np.m, and in one-half minute the wheel 
shattered and the student-plaintiff lost the 
sight of one eye. 

On one side of each new wheel there is 
acircular blotter which acts as a washer be- 
tween the rough surface of the wheel and 
the steel flange that grips it. Printed on 
the blotter were the trade name of the 
wheel, defendant’s name, and by abbrevia- 
tions the recommended speed of operation 
and.the test speed with spaces for inserting 
this information. The defendant failed to 
supply this information on the wheel that 
exploded. 

One of the universally recognized causes 
of breakage of a grinding wheel is the ex- 
treme centrifugal force to which it is sub- 
jected when in operation. This force, of 
course, increases as the speed of.revolution 


Negligence 


increases. It follows that the user of a 
wheel must know its probable safe speed of 
operation. That defendant in fact recog- 
nized the necessity of so informing the 
user was shown by the fact that it did pro- 
vide blanks on its wheels for disclosing 
that information. Of even more telling 
force in this regard was the testimony of 
defendant’s vice president when called by 
plaintiffs on cross-examination. He testified 
that for all grinding wheels there is a speed 
of revolution beyond which it is not safe 
to go because the wheel will probably 
break; that it is very important that the 
user be told what that speed is so that he 
will stay below it; and it is for this reason 
that the recommended speed and test speed 
are printed on the labels of the wheels. In 
the face of these facts, defendant put into 
the stream of commerce a grinding wheel 
whose maximum safe operating speed was 
below 6,000 r. p. m. without disclosing that 
information to the user. In view of defend- 
ant’s omission, what happened here was 
well within the range of prediction. 


Held: Judgment for the student-plaintiff 
affirmed.—Tomao v. A. P. DeSanno & Son, 
Inc. United States Court of Appeals for the 
Third Circuit. January 4, 1954. 2 Necr- 
GENCE Cases (2d) 1131. 


Liability for Loading 
Defective Boxcar 


Concurrent negligence consists of neg- 
ligence of two or more persons concur- 
ring, not necessarily in point of time, but 
in point of consequence in producing a 
single, indivisible injury. North Carolina. 


The employee of the consignee was in- 
jured by a door which fell off the boxcar 
when he opened it to unload the shipment. 
The consignor and several railroads and 
employees of the railroads were made party 
defendants. The complaint undertook to 
state a single cause of action against all 
defendants as joint tortfeasors. The de- 
fendants filed demurrers, and some were 
released—among them, the consignor. The 
remaining defendants then filed a cross ac- 
tion, bringing the consignor back into the 
litigation. The consignor demurred to the 
cross action, and his demurrer was over- 
ruled. The only question on this appeal 
is whether there was an error in overruling 
the demurrer of the consignor. 

“Concurrent negligence consists of neg- 
ligence of two or more persons concurring, 
not necessarily in point of.time, but in. point 
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of consequence in producing a single, in- 
divisible injury. Garbe v. Halloran, 150 Ohio 
St. 476, 83 N. E. 2d 217. According to the 
allegations, the plaintiff would not have 
suffered harm if the Chesapeake & Ohio 
Railway Company had not negligently fur- 
nished the defective boxcar, or if the Na- 
tional Fireproofing Corporation [consignor] 
had not negligently loaded and authorized 
the use of the defective boxcar, or if the 
Piedmont & Northern Railway Company 
and S. P. Kestler had not negligently failed 
to make a reasonable inspection of the de- 
fective boxcar. 


“To be sure, the allegations warrant the 
inference that the negligence of the Nation- 
al Fireproofing Corporation in loading and 
authorizing the use of the defective boxcar 
would not have resulted in any harm to 
the plaintiff if the Piedmont & Northern 
Railway Company and S. P. Kestler had 
not failed to make a reasonable inspection 
of the defective boxcar. This circumstance 
does not impair the validity of our conclu- 
sion in respect to the sufficiency of the al- 


THE COVERAGE 


cent, and the government 2 per cent. Sim- 
ilar coverage was extended to the City of 
Medellin and immediate environs in July, 
1950, at which time some 60,000 workers 
in Medellin were registered with the Insti- 
tute. Surveys have been made with a view 
to extending coverage to other sections of 
the country. In addition, problems involved 
in extending the system to include work- 
men’s compensation and old age insurance 
have been under study. 


Aside from the social insurance legisla- 
tion just mentioned, the Colombian Labor 
Code of 1951 contains various social security 
provisions, including one regarding compul- 
sory group life insurance. All businesses 
having a monthly payroll of 1,000 pesos or 
more are required to insure, at their own 
expense, the lives of their employees for an 
amount proportional to length of service. 
The total amount of insurance must be equal 
to the current annual wages, up to a maxi- 
mum of 12,000 pesos. An employee may 
not waive his right to life insurance unless 
he is over 50 years of age when hired. Em- 
ployers may either insure with an insurance 
company legally authorized to do business 
in Colombia, or assume the obligation them- 
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legations to charge concurrent negligene 
This is so because the mere negligent om 
sion of the Piedmont & Northern Railwafl 


Company and S. P. Kestler to interrupt thi 


result of the National Fireproofing Corpor 
tion’s negligence did not amount to an i 
tervening or superseding efficient caus 


relieving the National Fireproofing Corpor 


tion from liability.” 

Held: Judgment overruling the demu. 
rer affirmed. Yandel! v. National Fireproofin 
Corporation et al. North Carolina Suprem 
Court. December 16, 1953. 2 NEGLIicEnd 
Cases (2d) 1140. 


Short Short: 


Where a bank continuously refused { 
honor valid checks and tied up the plaintiff 
account until the bank’s bookkeeping erro 
could be rectified, 


New Mexico 


plaintiff to exemplary damages.—Jones 1 
Citizens Bank of Clovis. New Mexico Sv 
preme Court. January 7, 1954. 3 NeEcLIcENG 
Cases (2d) 52. 
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selves to the workers, if their capital is ove 
100,000 pesos and approval by the Ministn 
of Labor is given. If death results from: 
work accident, the beneficiary of the lil 
insurance policy is entitled to double it 
demnity payment. 


Other labor code requirements inclut 
the tollowing: Practically all employers ar 
liable for work accidents and occupationd 
diseases. Benefits include both cash allow 
ances and medical, pharmaceutical and sur 
gical assistance and hospitalization for 
to two years. Employers are also liable ti 
pay cash allowances in case of nonoccupi 
tional sickness. Employers having capitd 
of 800,000 pesos or more are, in addition 
required to furnish medical, pharmaceutical 
and surgical aid and hospitalization in cast 
of nonoccupational sickness for up to six 
months. The latter employers are also re 
quired to furnish retirement and survivors 
pensions for all employees. Insurance i 
not compulsory but employers may take ott 
insurance covering their liabilities as above, 
with authorized insurers. Employer liability 
will cease when the Colombian Social In 
surance Institute takes over the writing 0 
these risks. . 


IL J— February, 1954 
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Summaries of Selected 


Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 





onversion Privilege 


of Group Life Policy 


ed 
in tiffs 
erro} 


Coverage of the policy is not extended by 
the 31-day conversion privilege. Cover- 
age terminates when the policy says it 
does—on the date of the termination of 
employment. Nebraska Supreme Court. 


The irony of this case should be of inter- 
est to personnel men, since the practice of 


§insuring employees under group life con- 


tracts is now so widespread. The employee 


§(appellant’s deceased husband) was insured 


under a group life contract between his 
employer and the appellee insurance com- 
pany. He voluntarily terminated his em- 
ployment on April 14 and was paid his 
regular rate of pay up to April 29. On April 
21 he died. 

This policy contained the usual clause 
permitting the insured to convert to any 
other type of insurance sold by the insurer 


Bduring a period of 31 days after the termina- 


tion of employment. 


The insured’s benefi- 
ciary (appellant here) contends that the 
additional pay from April 14 to April 29 
was vacation pay and that therefore the 
insured was on vacation until the end of 
the month. Consequently, he was still in the 
employ of the employer. The court found, 


however, that the insured’s employment 


terminated on April 14 and that the termi- 
Bnation of the employment terminated the 


lBwas covered 


insurance in force. 


The appellant asserts also that the insured 


by the group life insurance 
J § I 


policy while he was employed and for 31 


days after his employment terminated. 


“There are some courts 
which agree with this interpretation of a 
provision of this character in group life in- 
surance policies. In some jurisdictions the 
doctrine has been adopted that in a suit 
against an insurance company the usual 
tules concerning the binding nature of un- 
dertakings are so far relaxed in favor of 
the insured and against the insurer that 
a gratuitous offer made by the latter not 


Life, Health—Accident 


decisions of 


acted upon by the former binds the insurer. 
This is the minority view. The greater num- 
ber of courts and the better reasoned cases 
have arrived at an opposite conclusion.” 


The contract of insurance states that the 
insurance shall cease to exist contempo- 
raneously with and at the identical time 
when the employment terminates and that 
this is simply a method of designating an 
event that determines the end of the term 
of the insurance. The conversion privilege 
clause is incapable of being accepted or 
made effective until after the relationship 
of employer and employee has_ wholly 
terminated. It is only a gratuitous offer of 
the insurance company to the former em- 
ployee and is wholly without s‘gnificance 
until its conditions are complied with by 
the former employee within the period 
limited by the offer. This provision did not 
automatically extend the policy in effect for 
31 days after the termination of the em- 
ployment. It was merely a privilege of 
conversion given to the insured, For him 
to have any advantage of the clause it was 
necessary for him to select the form policy 
he desired, make application for it, and 
pay the premium on the policy in advance. 
The conversion privilege given by the policy 
held by the company is wholly un’mportant 
to this case because nothing was done by 
the insured to comply with and make it 
effective within the time limited by its terms. 


Held: 


Note that in the above little was said of 
the issue of whether or not the insured was 
still in the employ of the employer because 
he was paid to the end of the month. The 
following quotation from the decision ex- 
plains that: 


For the insurance company. 


“Appellee made a motion for summary 
judgment as authorized by and in accord- 
ance with the Summary Judgment Act. ... 
The motion was heard by the court. An 
affidavit and deposition were offered and 
received in evidence. The court found that 
... [the insured] resigned his employment 
with the company on April 14, 1952, and 
his employment then terminated; that the 
termination of the employment terminated 
the group life insurance policy; that no is- 
fact existed; and that defendant’s 
motion for summary judgment should be 
sustained. The motion was sustained, a 
judgment of dismissal rendered, and the 
motion of appellant for new trial was denied. 


sue of 


“The formal issue of fact made by the 
pleadings was whether . .. [the insured] 
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was Or was not an employee of the company 
at the time of his death on April 21, 1952. 
The fact in that regard was obviously a ma- 
terial one. The motion for a summary 
judgment challenged the existence of the 
issue as a real or genuine one. The pro- 
visions of the Summary Judgment Act 
important to this case are: 


“ar 


rhe judgment sought shall be rendered 
forthwith if the pleadings, depositions, and 
admissions file, together with the af- 
fidavits, if any, show that there is no 
genuine issue as to any material fact and 
that the moving party is entitled to a judg- 
ment as a matter of law.’ 


on 


“Tt required proof to determine that the 
issue made by the pleadings was only 
formal and was not real and genuine. The 
record shows that there was introduced 
and received in evidence on the hearing of the 
motion in the trial court an affidavit by the 
appellee and a deposition on the offer of it 
by appellant and by the appellee. The court 
found from the proof made that there was 
no genuine issue of fact; that . . ., the 
employee and the insured, resigned his em- 
ployment with the company on April 14, 
1952; that his employment then terminated ; 
that the termination of it ended the group 
life insurance policy procured by the com- 
pany from appellee on the life of [the 
insured |]; and that appellee was entitled to a 
judgment matter of law. The evidence 
presented to and considered by the trial court 
has not been preserved and submitted to this 
court in the manner which is indispensable to 
its consideration. There is no bill of excep- 
tions. .. .”—Palmer v. Capitol Life Insurance 
Company. Nebraska Supreme Court. De- 
cember 11, 1953. 1 Lire Cases (2d) 607. 


as a 


Accidental Injury 


Where the jury verdict is for the insured 
and the proof fails to establish continuous 
total disability resulting in death within 
90 days of the accident, the entering of 
judgment for the company, n.o.v., was 
correct. Ohio Supreme Court. 


A beneficiary of the insured brings this 
action, ‘claiming that the insured injured 
herself internally while moving her refrig- 
erator in her kitchen. The injury totally 
and continuously disabled the insured from 
that time until her death, which occurred 
within the 90-day period specified in the 
policy. Evidence discloses that following 
the injury the insured engaged in her cus- 
tomary employment for 48 days, until she 
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went to the hospital for an operation. Ty 
operation was considered successful. Ty 
patient died three days after the operatigy 
from pulmonary embolism. 

Held: Plaintiff (beneficiary) having failel 
to establish continuous total disability 
sulting in death within 90 days after th 
alleged accident, the trial court was corre 
in entering judgment for the defenday 
n.o.v.-—Groves v. World Insurance Company 
Ohio Supreme Court. December 16,. 19§j 
1 Lire Cases (2d) 616. 


Waiver of Premium 


Where an insured, by reason of new pr 
fessional skill or business experience a 
quired by him, is able to perform 


duties of a full-time job in a new field fo 


compensation reasonably comparable with 
the amount of compensation former 
earned, it cannot be said that the insure 
was totally and permanently disable 
South Carolina. 


The insured in this case had been a sales 
man, traveling about his territory in hi 
car, when it became necessary to amputat 
foot. It is conceded that he couh 
continue to earn $4,800 in this ocet 
pation and the insurance company raises 1 
questions as to total disability prior to 195) 
In that the insured organized ap 
purchased a one-third interest, for $10,00 
in a newly formed corporation. 


one 
not 


year 


corporation was an automobile sales ageng 

The first year of operation the corpora 
tion had an undistributed profit of $12,00 
The insured served the corporation in th 
capacity of president and secretary, aul 


The m: 
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ropert 
sources 
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managed the affairs of the company, for #Acci 


salary of $4,200 per year. 

Held: The insured is now able by re 
son of his experience to perform the dutie 
of a full-time job in a new field for com 
pensation reasonably comparable with th 
amount of compensation formerly earnel 
by him. He is engaged in an employment! 
for which he is reasonably fitted, and whic} 
rationally approaches the same _livelihoo( 


rupturi 
which 


and standard which he enjoyed prior t® 


his injury. Judgment of the lower court i 


reversed and the case remanded with if 


structions to enter judgment in favor 0 


the insurance company.—Adair v. New York 
Life Insurance Company. South Carolina St 
preme Court. December 8, 1953. 1 Lm 
Cases (2d) 612. 
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ce appoiler policy 


tlhe machinery 


‘nd replace the spindle with a new 


Accident’ 


Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


An accident is an unexpected, undesigned 
and unintended happening. A sudden ac- 
cident is one which occurs without prior 
notice or with brief notice; the cause 
need not be sudden. Massachusetts. 


This is an action on a machinery and 
to which attached 
puse and occupancy endorsement provid- 
ng for the payment of a daily indemnity 
Ign the event there was a loss of business re- 
uwlting from a 


there was 


breakdown of machinery. 
in question was a turbine 
dt an electric power plant. ‘The shaft, or 
pindle, became so badly cracked that it 
yas necessary to shut down the turbine 
one. 
he liability of the insurance company to 
ay the damage arising from the cracking 
f the spindle and to pay daily indemnities 
lepends on whether that event came with- 
nm the provisions of the policy, which read: 
“To Pay the Assured for loss the 
roperty of the Assured directly damaged 
by such Accident (or, if the Company so 
elects, to repair or replace such damaged 
roperty),” excluding losses from various 
sources not here involved. 


on 


“If the word ‘Breakdown’ is so entered, 
shall mean a sudden and 
lental breaking, deforming, burning out or 


acci- 


‘Which immediately impairs the functions of 


com 
1 th 


hood 


he Object and necessitates repair or re- 
placement before its functions can be re- 
tored = 

Was the cracking of the spindle in the 
circumstances disclosed by the auditor’s re- 
port an accident within the property dam- 
age clause? 

The action was referred to auditor 
Whose findings of fact were final; he found 


an 


@ior the insurance company and the plain- 
itifis filed exceptions. 


Due to an error during the installation 


moi the turbine, there was a misalignment 


of the spindle because of improper adjust- 


Fire and Casualty 


ment of some spring settings. The auditor 
found that from the time the turbine was 
first operated it was inevitable that at 
times a combination of these reasonably 
anticipated forces due to the missetting of 
the springs would reach a point at which 
the failure of the spindle would occur, but 
that in the absence of the missetting of 
the condenser springs no stress would have 
been created sufficient to crack the spindle; 
that because of the missetting of the springs, 
the turbine was never, up to the occurrence 
of June 9, 1947 (the date the turbine was 
shut down because of the cracks), in good 
and safe operating condition; that no stress 
was imposed upon the spindle until the 
position of the number two bearing was 
changed, but that the operation of the 
spindle not in line with its bearing sub- 
jected it to a stress which, as it continued, 
caused rupturing of the molecules 
in the spindle and more or less of a break- 
ing through between the crystals, and 
gradually built up to the point where the 
stress was great enough to cause fatigue 
cracks; that after the stress was actually 
imposed on the spindle, it required from 
one-half million to two million cycles to 
develop the crack and the damage to it 
was completed in from 2.4 to ten hours 
after the spindle or shaft itself was affected, 
but that some portion of the aforesaid 
stress was applied to the siaft from the 
first time the turbine was operated. 


some 


On this phase of the case, the auditor 
concluded that the incorrect setting of. the 
springs first affected the turbine casing; 
second, changed the position of the bear- 
ing pedestal of the spindle; and, third, 
caused a misalignment of the spindle and 
eventually caused its cracking. He also 
found that there was a deformity or rup- 
ture of the spindle resulting from the mis- 
setting of the springs; and that the de- 
forming or rupturing of the spindle was 
gradual and not sudden and, on June 9, 
1947, had progressed to such an extent 
that it impaired the functions of the tur- 
bine and necessitated repair or replacement 
before its functions could be restored. 

The event insured against was the sud- 
den and accidental deforming, breaking or 
rupturing of the turbine or any part of it 
so that its function was immediately im- 
paired and repair or replacement required. 

The words “sudden and accidental” mod- 
ify the terms “breaking, deforming . . . or 
rupturing which immediately impairs 
the functions of the Object.” They describe 
a result and they do not refer to any means 
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by which that result has been brought 
about. The risk covered by the policy was 
not confined to damage caused by acci- 
dental means. 

If the improper adjustment of the springs 
was the only human effort in the nature 
of an accident, that fact did not bring the 
damage to the spindle outsidé of the cov- 
erage of the policy. The term “accident,” 
unlimited except by the word “sudden,” 
should be given its ordinary meaning as 
denoting an unexpected, undesigned and 
unintended happening or mishap and as 
including an event which, according to 
common understanding, would rightly be 
considered as an accident. The setting of 
the springs was done voluntarily and know- 
ingly by those who set them and they had 
no deliberate purpose or intent to damage 
the turbine. 

3eside being accidental, the damage to 
the spindle must be sudden. However, the 
cause need not be sudden. It is enough if 
the mechanical breakdown itself is sudden. 
The turbine had become violently rough 
at 1:15 p. m. and so continued until it was 
shut down about an hour and 15 minutes 
later. It would be hard to infer that the 
spindle, at least during this last-mentioned 
period, was merely undergoing only a slow 
and gradual structural change. 

“Tf we give to the term sudden its 
primary meaning... as a happening with- 
out previous notice or with very brief 
notice, or as something coming or occur- 
ring unexpectedly, unforeseen, or unpre- 
pared for, then the cracking of the spindle 
comes within this concept of the word... . 
The mechanical defect which caused the 
cracking arose through no fault and even 
without the negligence of the insured, and 
... [it] had no knowledge of the existence 
of the defect .... In fact no one knew the 
cause of the damage until after the spindle 
had been replaced. The damage to the 
spindle could not be reasonably anticipated, 
and its occurrence was unexpected and un- 
foreseen and consequently sudden - 


Held: The damage to the spindle came 
within the sudden and accidental type of 
injury defined by the policy. Judgment for 
the plaintiff. The issues of right of subro- 
gation, measure of damage, and use and 
occupancy insurance are not covered by 
the above digest—New England Gas & 
Electric Association v. Ocean Accident & 
Guarantee Corporation. Massachusetts Su- 
preme Judicial Court. December 15, 1953. 
8 Fire anp Casuatty Cases 182. 


Broker—Subagent 


The acts of the subagent within the scoy 
of the delegated authority have the sam 
effect as if done by the agent. Pennsy 
vania Supreme Court. 
Thei 
surance company refuses to pay the clain 
alleging that the property destroyed is ny 
the property described in the policy. § 
one-story structure at the fair grounds, us 
as a restaurant, was destroyed, whereas t! 
policy the property as “a tw 
story frame dwelling house and stable wit 
approved dwelling, occupied by n 
exceeding two families.” 
The the 
pungent statement: 


This is an action on a fire policy. 


described 
roof 


court made following — rathe 
the whok 
description in the insurance application th 
only one building was being insured, tl 


most ordinary business perspicacity woul 


“Since it was obvious from 


Mich 
ance, 
whic 
consi 
The 
and bec 
bail bon 
that the 
membet 


have dictated to the insurance agent thal 
there was something wrong in the applicaf's 


tion, since we longer live in an eq 
where the stable forms part of the dwelling 


no 


As a further defense the insurance com 
pany contended that the one who solicite 
the insurance policy from the plaintiff wa 
not its representative. The facts are these 
The agent called on the plaintiffs and ha 
actually seen the building to be insurel 
Some few days later he sent a subagetl 
who had worked on cases with him befor 
soliciting business for the defendant insu 
ance company. The question of agene 
went to the jury and it found that the solic: 
tor was a subagent of the defendant com 
pany and that the defendant was responsibl 
for his representations. 

Held: For the plaintiff. Mifflin County 
Riding & Driving Association v. Westen 
Mutual Fire Insurance Company of Urbam 
Ohio. Pennsylvania Supreme Court. Januar 
14, 1954. 8 Fire anp Casuarty Cases 19) 


Short Short: Pennsylvania 


Where the insured, a subcontractor, neg} 
ligently damaged some heavy 
while installing it, his physical control dif 
not come within 
McLouth Steel Corporation v. Mesta Machin 
Company. United States District Court @ 
Pennsylvania. October 6, 1953. 

AND CasuALty Cases 198. 
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AUTOMOBILE 
Summaries of Selected Decisions 
§ Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


§Statute Construed Against Auto Club 


Michigan law, while not defining insur- 
ance, specifically applies to an auto club 
which furnishes certain indemnities in 
consideration of annual dues. 


The plaintiff's members pay annual dues 
und become entitled to benefits which are 
“Bail bond and attorney services. It contends 
that there is no contract between it and its 
difmembers to furnish services, but a contract 
mor contingent services; that the members 
hmay obtain bail bonds from individual bonds- 
l@men; that the plaintiff club puts the members 
agin touch with bondsmen; and that the bond 


icafis furnished on the credit of the club. 


Held: The Michigan insurance code con- 
Sains no general definition of the word “in- 
msurance.” However, there are provisions in 
the code relating to automobile insurance 
fm against loss, expense and liability resulting 
from the ownership, maintenance and use of 
any automobile ” The benefits of 
fmembers embraced indemnity against ex- 
‘Bpense resulting from the ownership, main- 
‘Penance and use of an automobile. The plaintiff 
must comply with the requirements of the 
insurance code. Continental Automobile Club, 
Inc. v. Navarre, Commissioner of Insurance. 
Michigan Supreme Court. October 5, 1953. 
2 AutoMoBILE Cases (2d) 1156. 


Accident Prior to Transfer of Title 


The words “owner” and “ownership” are 
to be construed and applied as those 
words are defined in the statutes relating 
to the title to automobiles, in the absence 
of language in such policy prescribing a 


different meaning of such terms. Ohio 


Supreme Court. 


Legal title to an automobile was in the 
wensured. His policy provided coverage to 
i(piim or to anyone using the car with his 
permission. The insured had sold the car, 
had been paid the full purchase price, and 
‘Bhad transferred possession to the purchaser. 
But the transfer of the certificate of title 
had not taken place because no notary pub- 
lic was available at that time. The accident 
ocurred before the title could be transferred. 


Automobile 


The question was whether the insured was 
the owner of the automobile within the 
terms of the policy and, if so, whether the 
purchaser was operating the automobile with 
the permission of the insured. 

It is recognized that there existed an 
equitable title to the automobile in the pur- 
chaser by the reasons of the payment of 
the purchase price and by delivery of pos- 
session. It is urged that since this is so, 
the use of the automobile is made under a 
claim of right and not under permission 
granted by the insured. Consequently the 
insurance policy would not cover the driver 
of the car at the time of the accident, but 
the court holds that the effect of such hold- 
ing would be to authorize an owner to 
transfer title of his automobile, for the pur- 
poses of the insurance policy, without com- 
pliance in any respect with the requirements 
of the Certificate of Title Act. 

Judgment against the insurer affirmed.— 
Garlick, Admr., Appellant v. McFarland, etc., 
et al., Appellees; Glenn, Appellant v. Same. 
Ohio Supreme Court. June 3, 1953. 3 Auto- 
MOBILE CASEs (2d) 491. 


Member-of-Family Exclusion 


The mother of an unmarried insured is 
held to be a member of the insured’s 
family by the Georgia Court of Appeals. 


The insured was single, 26 years of age 
and resided with his parents. He paid board 
to his mother and father but he was not rel- 
egated to one part of the house as a boarder 
would have been. His mother was a passen- 
ger with him at the time of the accident. 
The mother was injured and filed suit against 
the son on June 6, and on June 7 she died. 
The insurance company refused to defend 
the insured, relying on the member-of-the- 
family exclusion. 

Held: Judgment for the insurance com- 
pany. There are many definitions of “family.” 
Its meaning varies with situations, facts and 
circumstances. Under the narrowest con- 
struction of the word, the mother under 
the facts was a member of the named 
insured’s family. If this were not so, the 
named insured would be said to be the only 
member of his family. The mother resided 
in the same household as the named insured. 
There is no provision that she must have 
so resided. There was but one household, 
and the insured and his mother resided 
therein.—Morris v. State Farm Mutual Auto- 
mobile Insurance Company. Georgia Court of 
Appeals. September 18, 1953. 2 AUTOMOBILE 
Cases (2d) 1087. 
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Volunteer in Subrogation 


Subrogation provided for in the policy is 
conventional subrogation and one com- 
pany is not a volunteer when paying the 
entire loss pursuant to the subrogation 
agreement, says the Sixth Circuit. 


This is an action between ‘two insurance 
companies to establish subrogation rights. 
Their insured had a judgment rendered 
against him for a loss covered by policies 
of both companies. One company defended 
the insured through several trials until the 
matter was final, and paid the judgment 
secured against the insured. This company 
seeks to recover by this action a pro-rata 
share of the judgment from the other com- 
pany under the subrogation f 
the policies. 


clause of 


The district court held that the two in- 
surance companies were coinsurers, each lia- 
ble for that portion of the loss which its 
insurance bore to the total amount of in- 
surance, and that the company, which paid 
the total amount of the judgment secured 
against the insured, became a volunteer as 
to that part of the payment which was in 
excess of the share for which it was liable. 

The circuit court agreed that the insur- 
ance companies were coinsurers, but dis- 
agreed with the finding that 
a volunteer: 

“In this case, the evidence ed#tablishes 
appellant’s right to conventional subroga- 
tion. There is no mere implication or un- 
certainty about the terms of such subroga- 
tion. It is provided for in the policy of 
insurance. 


one Was 


“No question arises in this case as to the 
total amount of liability under the various 
policies of the two insurance companies. It 
is conceded by appellee that the policy of 
appellant and the two policies of appellee 
covered the loss in question. The amount 
of that loss, represented by the judgment, 
which was paid by appellant, together with 
costs and interest, and the reasonable ex- 
pense of defending the action for damages 
resulting in the judgment, are not disputed. 
Commercial Standard Insurance Company 
was obligated, by the terms of its insurance 
contract to defend the suit brought 
against him. It paid the resulting judgment 
according to its contract with the insured, 
with costs and interest, and pursuant to the 
written agreement for subrogation. Because 
of the paymeni of the judgment and by vir- 
tue of subrogation to the rights of its in- 
sured, it is entitled to a judgment against 
appellee, American Employers Insurance 
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Company, in the amount of the pro m 
share for which American Employers 
liable under its two policies of insurang 
together with such pro rata share of t 
costs and interest paid in the damage acti 
and the expense of the defense of such snit 


Held: “In accordance with the foregoing 
the judgment is set aside, and the cy 
remanded to the District Court for ent 
of judgment in accordance with this opinion 
—Commercial Standard Insurance Compa 
v. American Employers Insurance Compan 
United States Court of Appeals for t 
Sixth Circuit. January 6, 1954. 3 Auton 
BILE Cases (2d) 663. 


Vandalism 
Under Comprehensive Coverage 


Vandalism is any unusual destructic 
wrought in the doing of a wrongful ag. 
Alabama Supreme Court. 


The policy in this litigation contained tl 
following clause: 

“Coverage D—Comprehensive Loss of, 
Damage to the Automobile, Except by Ca 
lision or Upset. To pay for any direct an 
accidental loss of or damage to the aut 
mobile, hereinafter called loss, except lo 
caused by collision of the automobile wi 
another object or by upset of the automobi 
or by collision of the automobile with 
vehicle to which it is attached. Breakag 
of glass and loss caused by missiles, fallin 
objects, fire, theft, explosion, earthquak 
windstorm, hail, water, flood, vandalism 
riot or civil commotion shall not be deem 
loss caused by collision or upset.” 


The decision in this case depends upoft 
the construction of the word “vandalism” # 
related to the following facts: The insured! 
car was parked on the street. The ignitio 
was locked and the keys were in the pocké 


of the insured. Somehow the _ insured 
20-year-old son started the car. He droy 
the car, according to testimony, at speed 
sometimes as high as 100 miles per hou 
until the car was upset and a total los 
occurred. The insured’s son had previousl 
suffered from a mental disorder and hag. 
been treated for it. He was not allowe 
to drive the car without some other membe 
of the family being with him. The insurance 
company insists that in order to constitu 
vandalism there must be specific intent t 
destroy the particular article involved, how 
ever, the insured relies on the propositio 
that damages suffered as a proximate rest 
of a wanton, unlawful act, done with 
reckless and gross disregard of the const 
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wences, is sufficient to constitute vandalism 
der the terms of the policy. The insured 
ites the following as evidence to support 
is contention: The driver of the automo- 
ile was driving without the owner’s con- 
ent; he was driving the car while under 
heinfluence of alcohol; and he was driving 
excessive speed estimated to have been 
0 miles per hour. 


Held: For the insured. The jury did and 
ould have found wantonness from the cir- 
umstances, and there is no reason to con- 
true the word vandalism in a narrower 
ense—Great American Insurance Company 
» Dedmon. Alabama Supreme Court. No- 
rember 19, 1953. 3 AuTOMOBILE CASES 
2d) 660. 


for th 
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hort Shorts from the Courts 


Nebraska . . . Where an eight-year-old 
irl suffered the loss of vision in one eye 
nd severe and recurring headaches and 
there she will require corrective surgery, 
n award of $10,000 is not excessive.— 
ners v. Cowgill. Nebraska Supreme Court. 
ry Col 26, 1953. 3 AutToMosBILE CAsEs (2d) 
ct al 
> att 
pt lo 
e wit 
mobil 
with 


ied th 


Ss of 


Georgia . Driver of a school bus who 
ailed to avoid the overhanging branches 
yas liable for the injury sustained by his 
assenger when a branch protruded through 
he open window and struck a child in the 
ye—Eason v. Crews. Court of 
ppeals. July 16, AUTOMOBILE 
Ases (2d) 639. 


Georgia 
1953. 3 


leemt An employee who was permitted 
0 take the employer’s truck home at night 
; upogend pick up other employees in the morn- 
sm” aig was operating the vehicle as the agent 

Mi the employer.—J/. W. Starr & Sons Lum- 


+ Company v. York. Georgia Court of 


REPORT TO THE READER 


ince, if the company is not satisfied with 
he volume of business produced, it can 
eclaim its supplies which, as a practical 
atter, makes it most difficult for an agent 
0 act effectively for that company. Such 
section is the usual procedure when an 
Agency is terminated. 
Termination of the agency.—The details 
{termiration should be clearly spelled out 
ii confusion and legal difficulties are to be 


eport to the Reader 


Appeals. October 16, 1953. 
Cases (2d) 662. 


3 AUTOMOBILE 


Oregon .. . Plaintiff's counsel unneces- 
sarily injected the matter of insurance into 
his examination of a prospective juror when 
he asked: 

“Q. ... The Court will instruct you. . 
to the effect that the principal is liable 
for the acts of his agent when the agent 
or employee is acting within the scope of 
his employer’s business: Would you be 
willing to follow the instruction of the 
Court in regard to the liability of the 
principal for the acts of his employee? 

“A. Yes, I would. 

“Q. You probably have some acquaint- 
ance with that principal [sic] of law, anyway. 

“A. I believe I do. 

“Q. You employ help, do you, in your 
farm operation? 

“Ay” YedBdos. so 


“Q. And 
those? 


“A. Yes, I do. 


“Q. And the reason for that is because 
of your understanding that you are liable 
for the acts of the employees? 


you carry insurance to cover 


“A. That is the way it was represented 
to me.”—Letshman v. Taylor. Oregon Su- 
preme Court. November 18, 1953. 3 Auto- 
MOBILE Cases (2d) 569. 


Oklahoma... Reversible error was com- 
mitted in instructing the jury that a passen- 
ger in a truck approaching a known railroad 
crossing does not owe a duty to keep a 
lookout for impending danger—Chicago, 
Rock Island & Pacific Railroad Company v. 
Cox. United States Court of Appeals for 
the Tenth Circuit. December 30, 1953. 
3 AuTOMOBILE Cases (2d) 693. 


Continued from page 68 


There should be a 
reasonable period of time allowed the agent 
when the company exercises its right to 
terminate. A 90-day period is probably the 
normal procedure in this situation. 


avoided or minimized. 


Special Termination Problems 


In view of the increasing use of the in- 
stallment premium or annual renewal option 
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plans on term insurance, special problems 
exist as to the handling of unexpired busi- 
ness written on such a basis. At the present 
time, state laws have not, as a rule, been 
altered to cover this situation. Thus since 
the right to further represent the company 
after termination is denied by state law, the 
problem exists as to who should service 
such business and how. Also, the problem 
is complicated by the fact that the insured 
is legally entitled to his bargain premiums. 
Therefore, cancellation and reissue of the 
policy is usually not feasible. In addition, 
the originating agent has certain legal 
claims to commissions to be paid as the 
policy runs to expiration. It would appear 
necessary to revamp contracts to cover this 
new approach to the writing of term busi- 
ness in order that the rights of the originat- 
ing agent may be protected. The problem 
involved was touched on by John F. Neville, 
General Counsel of the N. A. I. A., in the 
October, 1953 issue of The American Agency 
Bulletin. Mr. Neville said: 


“Before the insurance company notifies 
the insurance department of the termination 
of the agency, the agent should consider 
how the unexpired business of the company 
still remaining on the agent’s books is go- 
ing to be serviced, unless this matter has 
been previously cons‘dered and an under- 
standing reached. This becomes important 
in the case of annual, orthodox term, install- 
ment term, or annual renewal business. The 
agent should discuss with the company rep- 
resentative how this can be handled in a 
manner to preserve the ownership of expira- 
tions for the closed agent. Also the agent's 
right to collect premiums and retain his 
commission thereon on subsequent install- 
ments when installment payment plans have 
been used should be clearly understood and 
agreed to. The company of course may 
wish to retain until expiration some desir- 
able business on the agent’s books, and for 
this reason may agree with the agent to 
make the termination effective subsequent 
to the running off of this business. In this 
situation the company will probably agree 
that he will write no new business nor in 
any way increase the company’s liability. 


“The company may not agree to allow the 
agent to continue even in this limited man- 
ner and accordingly may insist that the 
insurance department be notified that the 
agent no longer represents it. In _ this 
event the company may agree to allow the 
agent to reinsure the unexpired business 
with another company in the agent’s office, 
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if such an arrangement could be workedg 
on an agreeable basis. However, I am; 
formed that in connection with casual 
business, it is most unusual for one compa 
to reinsure another. If the casualty { 
mination is on a so-called friendly basis, 
agent should be permitted to allow the bug 
ness to run off the books and, during { 
intervening period, take care of routine mg 
ters so long as no new policies are writte 
At any rate, it would appear that this matt 
should be thoroughly discussed with 
company representative and an agreeme 
reached. Any agreement on how the une 
pired business is to be handled could 
reduced to writing in letter form, withoy 
the necessity of a formal contract just 
long as the salient points of the understané 
ing are set forth.” 

























The above quotation succinctly points 
the problem. Obviously, it is a serious leg 
question which ultimately must be resolv 
if the agent’s proprietary interest in bus 
ness produced is to be preserved. It ism 
understanding that, to date, at least fot 
states have sought to resolve the problem 
Florida, by legislation, and New Mexici 
Tennessee and North Carolina, by Insurane 
Department rulings. Illustrative of the wa 
the matter has been dealt with is the fd 
lowing ruling by the Commissioner of Te 
nessee, dated May 22, 1953: 
























“Tf and when a company withdraws fror 
an agency, and the contract between th 
company and the agency or the produce 
provides that the producer shall retain ows 
ership of the business, such producer m 
transfer the business as written under thf 
annual renewal or installment plans to af 
other company of his choice, and for whit 
he must be licensed, by rewriting such bus 
ness on the anniversary date next following 
the withdrawal of the company on the basi 
of 78 per cent of the annual rate for th 
balance of the term of the contract. Sut 
procedure, however, must be fully agree 
upon in writing by the ceding company, th 
assuming company and the agent or agent’ 
involved. 

























“An agent or an agency shall not rewritt 
the business in another company, as set oil 
above, unless he has the approval, in writ 
ing, of the Commissioner of Insurance aml 
Banking a 










A more detailed analysis of this knotty 
problem will be the subject of a subsequetl 
article, since it is anticipated that othe 
states will come forward with solutions @ 
either the Department or the legislative levé 
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In Futwee Issues 


THE UNIVERSITY OF CHICAGO recently held 
a conference on insurance. J. Edward Day, 
associate general solicitor of the Prudential 
Insurance Company of America, spoke on gov- 
ernment regulation of insurance company in- 
vestments. John R. Stark, of the Bureau of 
the Budget, discussed the relationship between 
insurance principles and social security, with 
particular regard to current proposals for 
changing the existing program. The subject 
of the address by Robert E. Ely, Ill, counsel, 
Insurance Company of North America, was 
governmental regulation of insurance market- 
ing practices. These three papers are among 
those scheduled for the next issue. 
° 


Me. JOHN C. PYLE, JR., of the Metropolitan 
Life Insurance Company, has written an inter- 
esting article dealing with Section 311(b)(1) 
of the Internal Revenue Code. This is ihe 
section which, in effect, extends ihe period of 
limitation set forth in the Code with respect 
to ‘‘taxpayers”’ for an additional year in which 
an assessment can be made against the trans- 
feree of a taxpayer. The article's title: ‘Can 
a ‘Dead’ Tax Be ‘Resurrected’ Against Bene- 
ficiaries of Life Insurance?” 
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